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PREFACE TO THE FIFTH EDITION. 

This edition is more or less a reprint of the Fourth Edition incor- 
porating the legislative measures affecting excess profits tax enacted 
since the publication of the Fourth Edition, viz,, The Excess Profits Tax 
(Amendment) Ordinance, 1944, The Finance Act, 1944, and the 
Amendments to the Excess Profits Tax (Post-War Refunds) Rules, 1942, 
and the Excess Profits Tax Rules, 1940. The amendments made by these 
enactments have been incorporated in the body of the text, and the 
enactments are also printed at the end of the book for easy reference. 

16th June, 1944, A. N. Aiyar. 

PREFACE TO THE FIRST EDITION. 

Referring to the Finance (No. 2) Act oi 1916 and the subsequent 
Finance Acts of the United Kingdom dealing with excess profits duty. 
Lord Sterudale once observed : “I must say that in all this legislation, 
and in all these Acts with which we have to deal, it does seem as if the 
framers have done their very best, and done it with very conspicuous 
success, to raise difficulties on the construction of the Act, and as if, if 
they had only considered the matter perhaps a little more, the sections 
might have been made so plain that the taxpayer would know whether 
he was taxed or not, and no court would havtj any dealing with the 
legislation.” 

Fortunately, the Finance (No. 2) Act of 1939 of the United King- 
dom on which our Act is based was framed by one of the greatest law- 
yers of the British Empire* — by one, who, to use his own words, ‘ could 
at one time almost repeat the sections of the Finance (No. 2) Act of 
1916 in his sleep ’, who was often (iogaged in expounding its scheme to 
quite a large number of His Majesty's Judges in the years after the last 
war, and who was fully aware of its defects. 

As the Indian Legislature has purposely, and in our opinion wise- 
ly, adhered to the scheme and wording of the Finance (No. 2) Act of 
1939 wherever possible, the objects and reasons of the provisions enact- 
ed in the said Act are freely referred to in this Commentary. Though 
the decisions referred to in the notes are cases which arose in connec- 
tion with the Finance (No. 2) Act of 1916, most of them deal with 
general principles applicable to excess profits tax and are equally appli- 
cable to the present Acts. 

Questions of income-tax and excess profits tax arise more often 
outside the courts, in the course of the administration of the Act by the 
authorities concerned, and it is of the utmost importance that the public 
as well as officers of the department should be aware of the objects 
with which particular provisions are enacted and the sense in which 
the Government have understood them. Extracts from the debates in 
the House of Commons, the Indian Legislative Assembly and the 
Council of State are therefore referred to in the notes to the sections. 
We have no doubt that the statements made by Sir John Simon (now 
the Lord Chancellor) before the House of Commons on the principles 
underlying the various sections will be of invaluable help to the public. 

1st January 1941, A. N. Aitar. 

8. V. Aitar. 

* Sit Jobnl now Visoount) ffimon. the Lord Ohnucelloc 
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THE 

EXCESS PROFITS TAX ACT, 1940 

(ACT No. XV of 1940). 

Received the assent of the Governor-General on the 
6th April, 1940. 

Whereas it is expedient to impose a tax on exoess profits 
arising out of certain businesses in the conditions prevailing 
during the present hostilities ; ^ 

It is hereby enacted as follows : 

1. (1) This Act may he called the Excess Profits Tax 
Qv. . f-M . . Act, 1940. 

Short title, extent ’ 

and ooramonoe- It extends to the whole of British India- 

(3) It shall come into force on such date as 
the Central Government may, by notification in the ofiScial 
Gazette, appoint. 

The preamble.— The preamble to the Act refers to the three main 
characteristics of excess profits tax which distinguish it from income tax 
namely, (i) that it is a tax on excess profits only, (ii) that it is imposed 
only in respect of profits of certain businesses, and (iii) that it is a 
temporary tax levied on profits arising in the conditions prevailing 
during the present hostilities. The first characteristic of the tax is well 
described by Lord Hanworth, M.R., in these words : “It is a tax designed 
to catch a portion of the amount which is deemed by the Legislature to 
be in excess of the normal profits of the trade or business,'* : Birt, 
Potter d Hughes Ltd, v. Comviissioners of Inland Rei^enue (12 Tax Cas. 
‘976 at p. 990). 

Income-tax is levied in respect of all kinds of income, namely, (i) 
salaries, (ii) interest on securities, (iii) income from property, (iv) profits 
and gains of business, profession or vocation, and (v) income from other 
sources. Excess profits tax is confined in its operation to profits arising 
out of business. Though the words used are ‘ certain businesses *, the 
general scheme of the Act is to tax all trades and businesses and not to 
pick out particular kinds of business for taxation. In his speech in- 
troducing the Finance (No. 2) Act of 1939, Sir John Simon said : “ The 
excess profits tax, therefore, will fall upon trades and businesses gener- 
ally. I wish to say that I have not recommended exceptions from that 
general application. When we were dealing with national defence con- 
tribution it was not a contribution on excess profits but from profits 
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as snob and we did make certain exceptions. For instance, we made 
an exception in favour of statutory undertakings and some others. That 
was because it was a tax simply upon profits. But here there is a tax on 
additional or excess profits. If there be excess profits made by any firm 
or business enterprise, even a statutory undertaking, I see no reason 
why this excess profits tax should not apply to it. I hope the committee 
will support me in the general view that this provision ought to be 
applied without exception to all trades and businesses ”. An amend- 
ment was moved before the House of Commons to exclude statutory 
undertakings but was withdrawn after discussion : See House of Commons 
Debates, The Indian Legislature has however exempted one particular 
kind of business from the operation of excess profits tax, viz,^ the busi- 
ness of life insurance : See Sec. 4, Proviso. 

The expression ‘profits arising out of* is not wider than the usual 
words ‘ profits of * and does not extend the scope of the Act to indirect 
profits which are not strictly profits of the business. The expression 
‘ profits arising from ’ is freely used in the Indian Income-tax Act in the 
sense of ‘ profits of *, e.g,^ in Sec. 4, sub sec. (3), clauses (iii) and (viii). 

The last point to which the preamble refers is that- excess profits 
tax is levied on excess profits which arise in the conditions prevailing 
during the present war and these words were added m the preamble by 
the Select Committee so that it may contain a definite reference to this 
aspect of the Act. The liability of profits to excess profits tax accord- 
ingly arises only from the 1st September, 1939. It has to be noted 
however, that though excess profits tax is levied on profits which accrue 
in war conditions, it is not restricted to profits which accrue as a direct 
result of the war. 

Preambles in general. — As to the proper use of the preamble in con- 
struing an Act the following principles are well established. The 
preamble of an Act usually states or professes to state the intention of 
the Legislat^ire in passing the Act. It is a key to open the meaning of 
the makers of the Act and can be consulted in case of doubt as an 
index to the intention of the Legislature. The preamble cannot, if 
the language of the Act is clean, either extend or cut down the express 
provisions of the Act, but where ambiguous phraseology is used in the 
body of the Act the preamble may be referred to to resolve the ambiguity. 
It is not part of the Act but a mere recital and cannot override the Act. 

Short title. — The earlier Acts of England and India imposed an 
excess profits duty. The present Acts impose an excess profits tax. 
Though economists may detect some shade of difference between a duty 
and a tax^ there does not appear to be much importance in this change 
in nomenclature for practical purposes. 

The short title of an Act, unlike the preamble, is part of the Act, 
and can be referred to in construing the meaning of doubtful portions 
of the Act though it cannot restrict the meaning of a section where 
there is no ambiguity : PemseVs Case (3 Tax Gas. 63). 

Extent of tire Act. — The Excess Profits Tax Act, 1940, extends to 
the whole of British India. British India is defined in the General 
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Clauses Act, 1897, as amended by the Government of India (Adaptation 
of Indian Laws) Order, 1937. After Ist April 1937, it means all terri- 
tories for the time being comprised within (i) the Governors' Provin- 
ces, xtiz.y Madras, Bombay, Bengal, the United Provinces, the Punjab, 
Bihar, the Central Provinces and Berar, Assam, the N.W.P. Province, 
Orissa and Sind, and (ii) the Chief Commissioners’ Provinces, vi-er., 
British Baluchistan, Delhi, Ajmere-Merwara, Coorg, and the Andaman 
and Nicobar Islands and the area known as Panth Piploda. Burma 
and Aden are not parts of British India. There is, however, a special 
provision in Sec. 6 (6) with regard to the inclusion of profits earned in 
Burma before separation in computing standard profits. With regard 
to British Baluchistan though it is included in British India, there is a 
special provision in Sec. 95 of the Government of India Act that no Act 
of the Federal Legislature shall apply to it unless the Governor-General 
l)y public notification so directs. The Excess Profits Tax Act, 1940, 
and the subsequent Amendment Acts have been extended to British 
Baluchistan by Notifications of the Governor-General under Section 
96 of the Government of India Act: see Notification No. 13-W dated 
26th June 1940, Notification No. 224-N dated 19th December 1940 and 
Notification No. 61-P dated Ist April 1941, and Notification No. 207-P 
dated 29th Nov, 1941, printed infra. 

The Income-tax Act, 1922, is wider in its extent, as it applies fur- 
ther, within the Indian States and tribal areas to British subjects who 
are in the service of the Grown or of a local authority and to all other 
servants of the Grown in the said States and areas. 

Commencement of the Act. — The notification contemplated by sub- 
sec. (3) was published in the Gazette of India of the 13th April, 1940, 
and the Act came into force on that date. 

Excess Profits Tax {Amendment) Act, 1940, — Section 1 (1) of the 
Excess Profits Tax (Amendment) Act, 1940, provides that its provisions 
shall be doomed to have taken effect on the day on which the Excess 
Profits Tax Act, 1940, came into force. 

Excess Profits Tax {Amendment) Act {XI of 1941), — The Excess 
Profits Tax (Amendment) Act, 1941, came into force on the Slst 
March, 1941, the day on which it received the assent of the Governor- 
General, 

Excess Profits Tax {Second Amendment) Act (XXIV of 1941), — This 
Act came into force on the 26th November 1941, but contains a proviso 
that Sec. 3 thereof which exempts profits accruing in Indian States 
from taxation shall not be given effect to in the making of any 
assessment for any year before the year ending on Slst March 1943. 

The Indian Finance Acts of 1942, 1948 and 1944, — The Indian 
Finance Acts of 1942, 1943 and 1944 have also introduced some amend- 
ments and additional provisions relating to Excess Profits Tax Act, 1940. 

2. In this Act, unless there is anything repugnant in the 

^ subject or context, — 

e ni ions. u accounting period ” in relation to any 


business means — 
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{a) where the aocounts of the business are made up for 
successive periods of twelve months^ each of such periods ; 

(6) in any other casei such period as the Excess Profits 
Tax Ofl&cer may determine : 

Provided that in determining any accounting period under 
sub-clause (6) the Excess Profits Tax Officer shall have regard 
to the period) if any, which iS) or has been, determined as the 
previous year for that business for the purposes of the Indian 
Income-tax Act, 1922 ; 

The definition. — Section 22 of the Finance (No. 2) Act of 1939 pro- 
vides that the. accounting periods of a trade or business shall be 
determined in the same manner as the accounting periods of a trade or 
business are directed by sub-section (2) of Section 20 of the Finance 
Act, 1937, to be determined for the purposes of the national defence- 
contribution. Section 20, sub-sec. (2), of the Act of 1937 which is 
referred to runs as follows : 

“ (2) For the purpose of the national defence contribution, the 
accounting periods of a trade or business shall be determined as fol- 
lows : — (a) in a case where the accounts of the trade or business are 
made up for successive periods of twelve months, each of those periods 
shall be an accounting period; (b) in a case where the accounts of the 
trade or business have been made up as aforesaid but have ceased to be 
so made up, the accounting periods from the end of the last period of 
twelve months for which they were so made up shall be such periods 
not exceeding twelve months as the Commissioners of Inland Revenue 
may determine; (c) in any other case the accounting periods of a trade 
or business shall be such periods not exceeding twelve months as the 
^Commissioners of Inland Revenue may determine.” 

The Indian Legislature has mainly followed the English definition 
with the- omission of clause (b). But it has added a further provision 
that when the Excess Profits Tax Officer determines the period under 
clause (b) of the Indian Act (which corresponds to clause (c) of the 
English Act) he shall have regard to the period, if any, which is or has 
been determined as the previous year for that business for the purposes 
of the Indian Income-tax Act. Under the English as well as the Indian 
definition when the accounts are made up for successive periods of 12 
months, each of such periods must be taken as the accounting period 
and it is not open to the Excess Profits Tax Officer to fix any other 
period. 

* Making np ’ of accounts. — There are two reported decisions under 
the English Act of 1916 which throw some light on what constitutes 
* making up* of accounts. The Finance (No. 2) Act of 1916- pro- 
vided that the accounting period shall be taken to be the period to 
which the accounts of the trade or business have been made up. The 
accounts of a company were made up and audited as at 31st August 
each year. Stock was taken only then, but the books of the company 
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were totalled every month and balanced every quarter in the books. 
For excess profits duty the Commissioners held that the accounts were 
made up on the 31st August of each year and took the year ended 81st 
August 1914 as the first accounting period. The company claimed that 
their accounts were made up quarterly and therefore computation must 
be based on yearly accounts ended 31st May 1914, such accounts being 
constructed from an aggregate of quarterly accounts in which the stock 
values were estimated. Bowlatt, J., held that the question was one of 
fact and the Commissioners’ decision could not be interfered with, 
and his judgment was affirmed by the Court of Appeal (Lord Stern- 
dale, M.B., Atkin, L.J., and Younger, L.J.) : James Cycle Co, Ltd, v. 
Commissioners of Inland Bevenue (12 Tax Cas. 98). In the second case 
the accounts of a company were made up and audited as at Slst August 
each year, stock being taken only at that date. The company got annual 
accounts for the years ended Slst July 1913, 1914 and 1916 prepared by 
auditors from the books by adjustment in respect of the accounts pre- 
pared for the month of August each year. The books of the company 
had been totalled every month. Bowlatt, J., held that the books of the 
company had not been actually made up to any date other than Slst 
August and that the Commissioners were right in treating the first ac- 
counting period as the year ended Slst August 1914. He said that the re- 
ference to the period for which accounts had been ‘made up’ in Section 38 
of the Finance (No. 2) Act of 1915 referred to the de facto practice of the 
firm or company. With reference to what constitutes making up of 
accounts the learned Judge said : No doubt the books, if looked at by 
persons with the necessary knowledge, contained the materials for 
finding out the profits for those months but the books bad not been 
made up within the meaning of this section as the Commissioners held, 
and I certainly agree with them. Adding up a book is not making it 
up for this purpose because you make it up in order that the profits may 
be readily ascertained from the making up, which means something 
more than adding up and something more than entering.” : John 
Marston Ltd, v. Commissioners of Inland Bevenue (12 Tax Cas. 106 
at p. 112). 

Chargeable accounting period — For the definition of * chargeable 
^accounting period ’ see Section 2, clause (6), infra, 

(2) “ Appellate Assistant Commissioner ” means a person 
appointed to be an Appellate Assistant Commissioner of Ex- 
cess Profits Tax under Section 3 ; 

Appointment and duties. — Appellate Assistant Commissioners of 
Excess Profits Tax must oe persons exercising the powers of Appellate 
Assistant Commissioners of Income tax. They are appointed by the 
Central Board of Beveahe and their functions are also defined by the 
Board. But they are not under the control of the Board in the exercise 
of their appellate functions, for, Section 3 (4) provides that no orders, 
instructions, or directions shall be given by the Central Board of Ee- 
venue so as to interfere with the discretion of the Appellate Assistant 
CommisBioners in the exercise of their appellate functions. 
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(3) average amount of capital ” means the average 
amount of capital employed in any business as computed in 
accordance with the Second Schedule ; 

Importance of the definition. — The determination of the average 
amount of capital employed in a * business ’ is necessary for computing 
the standard profits : (See Section 6). In calculating standard profits 
if there is an increase or decrease of capital in the chargeable account- 
ing period the average amount of capital employed during the standard 
period and the chargeable period has to be ascertained and the standard 
profits have to be increased or decreased by applying the statutory per- 
centage to the amount of such increase or decrease. Again, in the cases 
of businesses in respect of which a standard period is not available and 
businesses started after the Slst day of March 1936 which have an 
option, the standard profits have to be calculated by applying the statu- 
tory percentage to the average amount of capital. 

The Second Schedule. — The Second Schedule referred to in this 
clause contains, among others, rulers relating to (i) the valuation of 
assets of the business not consisting of money, (ii) borrowed money 
and debts, (iii) investments, (iv) special rules as to shipping and (v) as 
to cases where part only of the profits is taxable under the second and 
third provisos to Sec. 6 of the Act (i.e., in the case of income of non- 
residents and persons not ordinarily resident and income accruing in 
States). 

(4) “ Board of Referees ” means a Board of Referees 
appointed under Section 3 ; 

Constitution. — Sub-sec. (6) of Sec. 3 lays down that a Beard of 
Referees should consist of not less than three and not more than five 
persons of whom not less than one-half are non-olficials having busi- 
ness experience and one a senior judicial officer who has held office for 
not less than 10 years, Subject to this the Central Government is 
empowered to make rules relating to the formation, composition and 
procedure of Boards of Referees. Rules have been framed and the 
provisions of the Rules are considered below at p. 7. 

Not subject to Central Board of Revenue. — There is a special pro- 
vision in sub-sec. (4) of Sec. 3 that the general rule laid down in that 
sub-section that all officers and persons employed m the execution of 
this Act shall observe and follow the orders, instructions and, directions 
of the Central Board of Revenue shall not apply to the Board of 
Referees. 

Functions of the Board. — The main functions of the Board of 
Referees are (i) to determine under Sec. 6, sub-sec. (3), of the Act, the 
Standard profits on an application made to it in cases in which during 
the standard period the profits of the fiusiness were less than might 
at the beginning of that period have been reasonably expected. In such 
cases it may direct that the standard profits shall be computed as if the 
profits during the standard period were such greater amount as it thinks 
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jufifc ; (ii) ifc will also hear appeals (a) under Sec. 8 (6) ; (6) under the provi- 
so to sub-section (8) of Section 8; and (c) under rule 11 of Schedule 1. 
Sub-section (3) of Section 6 is based on sub-sec. (7) of Sec. 13 of the 
Finance (No. 2) Act of 1939 but it is worthy of note that the Finance 
Act of 1940 of the United Kingdom has considerably amplified the 
powers of the Board of Referees. With regard to the scope of the 
amendment introduced by the Finance Act of 1940 the Chancellor of 
the Exchequer (Sir John Simon) in his Budget Speech said : 

“ There is one class of amendment which is of such importance 
that I ought to mention it now. It has to do with Sec. 13, sub-sec. (7), 
of the Finance (No. 2) Act. That sub-section confers powers on the 
Board of Referees to allow a substituted standard when the figures of 
past profits would not constitute a reasonable standard. This parti- 
cular provision was intended to deal with cases of hardship. It was 
not intended, and it will not be intended, to lay down an alternative 
standard of general application ; all that will remain in principle as it 
was ; but I am satisfied that we must amend the wording of that sub- 
section in order that it may properly carry out the purpose for which 
it was framed. In particular, we must see that any new wording 
provides adequately for concerns belonging to depressed industries, or 
concerns which in the standard period were still in the process of 
development. In addition I must meet the legitimate criticism that the 
limitation of that sub-section in ordinary cases to a percentage calculated 
in relation to share capital, without having any regard to the financial 
structure of the company, is not one that can be defended as fair between 
one company and another. These changes will not, I hope, create con- 
troversy, because they are recognised as being called for in order to 
make a reasonable standard. I propose, therefore, that the machinery 
of the Board of Referees shall be available in the case of all concerns 
for which the profits of the standard years were^ so low as not to 
constitute a reasonable standard. There will be particular provisions 
in the case of industries -suffering from depression in the pre-war years, 
so as to ensure that adequate standards will be available. Where the 
share capital does not adequately represent the trading assets, the 
real value of those assets will be taken into account in computing the 
substituted standard.” : See House of Commons Debates. 

Boards of Referees Rules. — Under Sec. 3 (6) of the Act the Central 
Government has framed certain rules relating to the formation, 
composition and procedure of Boards of Referees, The rules are 
called the Excess Profits Tax (Boards of Referees) Rules, 1940. The 
main provisions prescribed by the Rules relate to : 

(i) Panel of the Board : The Central Government will by notification 
in the Official Gazette constitute a panel of persons eligible for appoint- 
ment to the Board and may in like manner from time to time, 
nominate to or remove from the panel such persons as it thinks fit. 
(ii) Formation of the Board : On receipt of an application under See. 

6 (3) or of an appeal under Sec. 8 (5), or the proviso to sub-sec. (8) of 
Sec. 8, or under rule 11 of Schedule I, the Commissioner shall appoia^^ 
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Board from the panel and shall refer the application hr appeal to it for 
decision, (iii) Objection to appointment : The applicant nnder Section 
6 (3) or any party to an appeal is entitled to object to the appointment 
of any particular member or members of the Board and the Commis- 
sioner may in his discretion cancel the appointment and appoint 
another if he is satisfied that there are reasonable grounds for such 
objection. . Such objection should be taken before the first hearing 
and the Commissioner’s decision thereon is final, (iv) Procedure : 
The members will elect their own chairman. The decision will be 
according to the views of the majority of the members present (the 
Chairman having a casting vote), and it will be embodied in a report 
which will be signed by all the members. Dissenting members may 
record their dissent. No decision signed by less than half the members 
constituting the Board will be valid, (v) Absence of members : The 
proceedings of the Board will not be invalid merely by reason of the 
absence of a member. 

Forms of appeal to the Board of Referees — See Rules 8, 11, 11 A, 
IIB, and Forms E.P. 14, E.P. 8A, E.P. 28A and E.P. 29A of the 
Excess Profits Tax Rules, 1940. 

(6) “ business ” includes any trade, commerce or manu- 
facture or any adventure in the nature of trade, commerce 
or manufacture or any profession or vocation, but does not 
include a profession carried on by an individual or by individ- 
uals in partnership if the profits of the profession depend 
wholly or mainly on his or their personal qualifications unless 
such profession consists wholly or mainly in the making of 
contracts on behalf of other persons or the giving to other 
persons of advice of a commercial nature in connection with 
the making of contracts : 

Provided that where the functions of a company or of a 
society incorporated by or under any enactment consist 
wholly or mainly in the holding ni investments or other 
property, the holding of the investment or property shall 
be deemed for the purpose of this definition to be a business 
carried on by such company or society : 

Provided further that all businesses to which this Act ap- 
plies carried on by the same person shall .be treated as one 
business for the purposes, of this Act ; 

English law. — This definition modifies the definition of ' business 
contained in the Indian Income-tax Act in the light of the provisions 

S QBtained in Section 12, sub-sections (3), (4) and (6) oi the English Act 
f 1939 which run as follows : “ (3) The carrying on of a profession by 
an individual or by individuals in partnership shall not be deemed to be 
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the carrying on of a trade or business to which this section applies if 
the profits of the profession are dependent wholly or mainly on his or 
their personal qualifications. Provided that for the purpose of this sub- 
section the expression profession does not include any trade or business 
consisting wholly or mainly in. the making of contracts on behalf of 
other persons or the giving to other persons of advice of a commercial 
nature in connection with the making of contracts. (4) Where the 
functions of a company or society incorporated by or under any enact- 
ment consist wholly or mainly in the holding of investments or other 
property, .the holding of the investments or property shall bo deemed 
for the, purpose of this section to be a business carried on by the 
company or society. (6) All trades or businesses to which this section 
applies carried on by the same person shall be treated as one trade or 
business for the purposes of this part of this Act.** 

It will be seen on a comparison of the definition in the Indian Act 
and the provisions of the English Act quoted above that the law is sub- 
stantially the same in England and India, though with regard to pro- 
fessions, the Indian Legislature has attempted to improve upon the 
wording of the English Act. 

The Definition — The definition first lays down the ordinary con- 
notation of the term business, namely, that it includes any trade, com- 
merce or manufacture or any adventure in the nature of trade, com* 
merce or manufacture ; secondly^ it lays down when and under what 
conditions a profession is business for the purposes of the Act; thirdly^ 
it includes within the term business, the business of investment com- 
panies; and it prescribes the manner in which separate busi- 
nesses are to be treated. These topics are dealt with below in the order 
stated above. The position of offices and employments which are not 
expressly dealt with in this definition or elsewhere in the Act will also 
be considered at the end. 

I. Ordinary meaning of business. — The first part of* this definition 
is the definition of business contained in the Indian Income-tax Act. 
The ultimate source of the definition is to be found in Case I of Sche- 
dule D of the English Income-tax Act of 1842 which was headed ‘duties 
to be charged in respect of any trade, manufacture, adventure or con- 
cern in the nature of trade * and in Section 237 of the English Income- 
tax Act of 1918- which provided that ‘trade includes everjr trade, 
manufacture, adventure, or concern in the nature of trade.* The word 
‘ business * ‘ is only a convenient way of expressing a trade, manufac- 
ture, adventure or concern in the nature of trade *: Per Finlay, J., in 
St. AuhyrCs Estates Ltd. v. Strick [1932] (17 Tax Cas. 412). 

It has been repeatedly pointed out by eminent English Judges that 
it is not possible to lay down definite lines to mark out what is a 
business or a trade or an adventure, and to define the characteristics 
of each, nor is it necessary or wise to do so. The nature of the enter- 
prise has to be determined on the fact^ of each particular case in the 
light of the statement of principles contained in the judicial decisions 
and the manner in vrhich they have been applied to concrete instances. 
The leading case in India which expounds the fundamental conception 
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underlying a buniness is the decision of the Judicial Committee in 
Shaw Wallace di Co's Case [1931] (69 I. A. 206). Referring to the 
de6nition of business contained in Section 2 (4) of the Indian Income- 
tax Act, their Lordships said : ‘The words used are no doubt wide but 
underlying each of them is the fundamental idea of the continuous 
exercise of an activity' Continuing, their Lordships said: “Under 
Section 10 the tax is payable by an assessee under the head business in 
respect of profits or gains of any business carried on by him. Again, 
their Lordships think, the same central idea ; the words italicised are 
an essential constituent of that which is to produce the taxable income; 
it is to be the profits earned by a process of production.” [For further 
comment on what constitutes business and the purport of the decided 
cases see notes under Section 4 which deals with the charge of tax and 
A, N. Aiyar's Commentary on the Indian Income-tax Acf\, 

11. Professions : Scheme of the Act. — The scheme of the Indian Act 
is to include professions generally within the term ‘ business \ to 
exempt professions carried on by an individual or individuals if the pro- 
fits thereof depend wholly or mainly on his or their personal qualifica- 
tions, and to exempt from this exemption professions consisting wholly 
or mainly in the making of contracts on behalf of other persons, or 
giving of advice of a commercial nature in connection with the making 
of contracts. This method of grafting exceptions on exceptions was 
adversely commented upon by English judges in a case decided on the 
Act of 1915 but still the same procedure continues. 

History of the law. — The Act of 1915 exenapted “ ...(b) offices or 
empAO> inputs ; and (c) any profession the profits of which are depend- 
ent mainly on the personal qualifications of the person by whom the 
profession is carried on and in which no capital expenditure is requir- 
ed, or only capital expenditure of a comparatively small amount.” In 
the English Act of 1939 and the Indian Act of 1940 two improvements 
have been made: (i) the vague condition about the capital being small, 
which existed in the earlier Act has been abandoned, and (ii) the 
exemption has been expressly confined to professions carried on by an 
individual or by individuals in partnership so as to remove the doubts 
that had been entertained under the earlier Act about companies 
carrying on professions. It was strongly urged before the House of 
Commons that all occupations should be brought within the tax. Sir 
John Simon repelled this suggestion on three grounds : (i) that if we 
did apply the proposal to all individuals it would really be in the 
nature of a third general tax inasmuch as individuals if they have large 
incomes are the Wget of a special tax, the sur-tax, (ii) that in employ- 
ments and professions earnings naturally grow, and (iii) this would 
involve an enormous extension of the examination of individual cases 
and the results to the revenue may not be commensurate with the 
Jabour and additional work involved : See House of Commons 
"Debates, 

What is a profession. — In Maxse^s Case (12 Tax Cas. 41 at pp. 61, 
62) Lord Justice Berutton, after expressing his reluctance finally to 
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propound a comprehensive definition, said: “It seems to me, as at 
present advised, that a * profession ’ in the present use of language in- 
volves the idea of an occupation requiring either purely intellectual 
skill, or if any manual skill, as in painting and sculpture or surgery, 
skill controlled by the intellectual skill of the operator, as distinguished 
from an occupation which is substantially the production or jgale, or 
arrangements for the production or sale of commodities. The line of 
demarcation may vary from time to time The word ‘ profession * used 
to be confined to the three learned professions— the Church, Medicine 
and La.w. It has now a wider meaning.** Again, in Currie's Case (12 
Tax Cas. 245) the same learned Judge said : “It is impossible to lay 
down any strict legal definition of what is a profession because people 
carry on such infinite varieties of trades and businesses that it is a 
question of degree in nearly every case whether the form of business 
that a particular man carries on is or is not a profession** (p. 264). In 
another passage he said: “ Indeed, if I were invited to define exhaust- 
ively as a matter of law what a profession was 1 should find the most 
enormous difficulty in doing it.** In Durant's Case (12 Tax Cas. at p. 
245) Kowlatt, J., lemarked : “ If a man carries on the occupation of 
advising people upon purely commercial matters he is not a professional 
man ; on the other hand, if he confines himself to advising on matters 
that depend upon intellect he is clearly a professional man.** 

Whether a person carries on a profession is a question of fact. — With 
regard to the nature of the question whether a man is carrying on 
a profession or not. Lord Sterndale, M, R., said in Currie v. Com- 
rnissioners of Inland Bevenue (12 Tax Cas. 246) : “ I do uot know 
that it is possible to give a positive answer to that question because 
it must depend upon the circumstances with which the Court is 
dealing. There may be circumstances in which nobody could arrive 
at any other finding than that what the man was doing was carrying 
on a profession ; and therefore, taking it from the poidt of view of a 
judge directing a jury, or any other tribunal which has to find 
the facts, the judge would be bound to direct them that on the facts 
they could only find that he was carrying on a profession. That 
reduces it to a question of law. On the other hand, there might be 
facts on which the direction would have to be given the other way. 
But between those two extremes there is a very large tract of country 
in which the matter becomes one of degree; and where it becomes a 
question of degree, it is then undoubtedly, in my opinion, a queS' 
tion of fact ; and if the Commissioners come to a conclusion of fact 
without having applied any wrong principle, then their decision is final 
upon the matter.” That it is not quite easy to apply the rule to 
particular facts is clear from the subsequent passage in the judgment 
of the Master of Rolls where he said : ” in this case Rowlatt, J., took 
the view that the facts were so clear that the matter was a question of 
law. I cannot agree with that and I cannot reconcile it with the same 
learned judge’s judgment in the case of Hugh Cecil v. Commissioners of 
Inland Bevenue (36 T.L.R. 164) *’. In the same case [Currie's Case 
(supra) ] Scrutton, L. J., expressed his opinion on the point thus ; — 
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I do not say that all the authorities on the subject have been consis- 
tent. I rather agree with Lord Parker in the case of Farmer v. 
Cotton's Trustee (6 Tax Gas. at p. 600), when he said : “The views 
from time to time expressed in this House have been far from 
unanimous. 1 think the reason is, as has been suggested by the Master 
of the Rolls, that there has been a very strong tendency arising from 
the infirmities of human nature in a Judge to say, it he agrees with 
the decision of the Commissioners that it is fact, and if he disagrees 
with them, that it is law, in order that he may express his opinion the 
opposite way. Undoubtedly, the less a Judge has tried cases with juries, 
the greater is the tendency on his part to think that the view he forms 
on the evidence is the only possible one ; but when he has tried in- 
numerable cases with juries and continually finds twelve reasonable 
and intelligent men taking a different view of the evidence from that 
which he himself takes, he becomes more and more convinced that 
there may be in many states of the facts more than one possible view 
of the evidence, and that the fact that he would have taken a different 
view does not show that the view taken by the twelve persons was 
necessarily wrong *’ : Currie v. Commissioners of Inland Revenue [1921] 
(12 Tax Cas. 246 at p. 262). After referring to Smith's Case [1914] (3 
K.B. 674 at pp. 682 and 683) where he had dealt with this subject, 
Scrutton, L. J., continued; “I think, therefore, in considering the 
question in this case, that if there is any evidence on which the 
Commissioners could come to the view that this particular gentleman 
did not carry on a profession, their decision is final and the fact that on 
that evidence 1 might have come to a different conclusion is absolutely 
immaterial, -because I am not the judge of fact, but only of law. 
They are the judges of fact, and whether a man carried on a profession 
is in the last resort a question of fact. The reason why it appears 
to me to be so is this. In my view it is impossible to lay down 
any strict legal definition of what is a profession, because people carry 
on such infinite varieties of trades and businesses that it is a 
question of degree in nearly every case whether the form of business 
that a particular man carries on is, or is not, a profession. Account- 
ancy is of every degree of skill or simplicity, I should certainly not 
assent to the proposition, that as a matter of law every accountant 
carries on a profession, or that every accountant does not. The fact 
that you may have some knowledge of law does not, in ray view, settle 
whether a thing is a profession or not. T&ke the case that I put during 
the argument, of a forwarding agent. From the nature of his business 
be has to know something about Railway Acts, about classes of risk 
that are run in sending goods in a particular way, and under particular 
forms of contract. It may or may not be sufficient to make this a pro- 
fession. Other people may require rather more knowledge of law, and 
it must be a question of degree in every case. Take Mr. Justice Row- 
latt’s case of the photographer, Cecil v. The Commissioners of Inland 
Bevenue (36 T.L.R. 164). Art is a matter of degree, and to settle whe- 
ther an artist is a professional man again depends, in my view, on 
the degree of artistic work that he is doing. All these cases which 
involve questions of degree seem to me to be eminently questions of 
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fact, which the Legislature has thought fit to entrust to the Commis- 
sioners, who have at any rate, from their very varied experience, at 
least as much knowledge, if not considerably more, of the various 
modes of carrying on trade, than any judge on the Bench,” 

Membership of organised professions. — In deciding whether a person 
carries on a profession, the fact that he is a member of an organised 
profession is of some weight. On this point Scrutton, L. J., said (12 
Tax Cas^ at page 236) as follows; — “ I myself am disposed to attach 
some importance in findings as to whether a profession is exercised or 
not, to the fact that the particular man is a member of an organised 
profession with a recognised standard of ability enforced before He can 
enter it, and a recognised standard of conduct enforced while he is 
practising in it. I do not say it settles the matter, for a moment, but if 
I were deciding a question of profession I should attach sgme import- 
ance to that particular feature, and, as I have said, it is facts for 
them.” 

Exempted professions. — Though professions are generally included 
in the term business for the purposes of excess profits tax, professions 
carried on by an individual or by individuals in partnership are exempt- 
ed if the profits of the profession depend wholly or mainly on his or 
their personal qualifications. The condilions for exemption are (i) that 
the profession should be one carried on by an individual or by indivi- 
duals in partnership and (ii) it must further be such that its profits 
depend wholly or mainly on his or their personal qualifications. The 
first condition excludes professions carried on by incorporated bodies 
like companies. Even under the Act of 1916 it was held that compa- 
nies cannot claim exemption under this provision inasmuch as in the 
case of a company the profits cannot be dependent on the company’s 
personal qualifications for the simple reason that a company is incapa- 
ble of personal qualifications and the fact that the profits depend on the 
personal qualification of the principal person of the company or its 
employees is irrelevant as the business is carried on by and the profits 
belong to the company and not to its shareholders or employees: 
Willidm Esplen, Son d Sivaniston Ltd, v. Coinviissioners of Inland 
Revenue [.1919] (2 K. B. 731) and Commissioners of Inland Revenue v. 
Peter Me Intyre [1926] (12 Tax Gas. 1006). In fact, the first condition 
was held to follow necessarily from the second. The present Acts have 
however removed all doubts on the point. The second condition for 
exemption of professional earnings is that the profits must depend 
wholly or mainly on the personal qualifications of the individual or 
individuals carrying on the profession. Personal qualifications do not 
mean personal exertions, for though the proprietor of a firni leaves 
much of the work to be done by his «taflf of employees the profits will 
be exempt if they depend mainly on his qualifications, 6.^., as a solicitor, 
accountant, or engineer. It has also to be observed in this connection 
that the mere fact that profits dep^d on personal qualifications will 
not necessarily make an occupation a professional occupation. It must 
first be established that the occupation is a profession : Barber d 
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Sons V. Commissioners of Inland Revenue ^ [1919] (2 K.B. 222 at p. 228). 
In order to satisfy this condition the individual or individuals by vsrhom 
the profession is carried on must obviously be identical with the indi- 
vidual or individuals on whose personal qualifications the profits are 
mainly dependent: Per Lord President (Clyde) in Peter McIntyre's 
Case [1926] (12 Tax Cas. 1006). It is not enough if it depends on the 
personal qualifications of the employees : Per Lord Sands (Ibid,, p. 1016). 

Special occupations considered. — The nature of the following occu- 
pations have been considered in the decided cases: — 

Accountants, — With regard to aooountAnt?, Bcrutton, L.J,. s'lid in Currie's Case (12 
T. C. 245) ; " 1 nhould certainly not anflent to the proposition that aa a matter of law every 
accountant carries on a profession or that every accountant does not,” 

Artist photographer,— \x\ Hugh Cecil v Commissioners of Inland Revenue {^0 T 
164), a photographer claimed that his photography was so artistic that he was in the rank of 
a professional man. The Oommiaaioners held that he was not and Rowlatt, J., refused to 
interftre as he was of opinion that the conclusion was a finding of fact which could not be 
questioned inasmuch as there were considerations purely of fact and of appreciatieJu of fact 
and of degree ou one side or the other which had to bo weighed one against the other in order 
to ascertain what was his eiraot level in the ladder which leads from the purely mechanical 
to the artistic cQgioQ, Referring to this case Lord Justice Bcrutton said : ” Art is a matter 
of degree, and to settle whether an artist is a professional man again, depends, in my 
view, on the degree of artistio work that he is doing. All these oases which involve 
questions of degree are eminently questions of fact.” Bee also Crookes Case (1920 
8.C 721). 

Auctioneers, surveyors, estate agents, — The position of surveyors, auctioneers and 
estate agents and their liability to pay Excess Profits Duty under the Act of 1916 was 
raised between the Commissiorirrs of Inland Revenue and the Surveyor’s lustitiition and 
the Auotioneers' and Estate Agents' Institute of the United Kingdom in 1919 and after some 
negotiations an arrangement was entered into between the parties. This was embodied in an 
instruction issued by the Oommissioners of Inland Revenue which ran as follows; — 

*' 1. Income derived from remuneration in respect of sales of land and house whether 
by private treaty or by auction (including advice, etc., upon the sale), and 

” 2. Income derived from rent oolleotion combined with estate management : 

” Oue<half of the income in each case to be regarded as derived from professional work 
and to be excluded from the oomputations except in such oases whore such would be mani- 
festly inequitable. 

“ 3. Salaries received by Sectional Chairmen appointed under the Meat Control Order, 
1917, and grading fees received by auctioneer members of grading Committees appointed 
under the same Order, less the expenses incurred in connection therewith. The whole of the 
income to be excluded from the oomputations. 

” 4. Commissions received by Deputy Chairmen under the Meat Control Order, 1917, 
less expenses, and 

*' 6. Receipts in respect of all sales of moveable property whether by private treaty or 
auction, less expenses. To be separately distinguished in each case in the accounts of the 
recipients and 26 per cent, of the net Income excluded from the oomputations. 

*’ It should be noted that, in all these oases, the profits to bo excluded are to be arrived 
at after deducting the appropriate expenses. 

” These arrangements, which take efieot from the oommenoement of the Finance 
(No. 2; Act, 1916, apply strictly within the respective limits of the classes of business as 
defined and have, therefore, no application to remuneration in respect of insurance business 
etc.” (See 12 Tax, Cas. pp. 1008 — 1009). 

Boarding school, — Persons carrying on the profession of a boarding preparatory sohool 
were held entitled to the benefit of the exception and not chargeable to excess profits duty, — 
INLAND Revenue Commissioners v. North and Ingram [i9ii] (2 K.B. 705). Sankey, J., 
has laid down the principles underlying Section 39 (o) of the Act of 1915 in this oaso. 

Forwatding agent. — Referring to forwarding agents, Bcrutton, L.J., said : “ The fact 
that you may have some knowledge of law does not in my view, settle whether a thing is a 
profession or not. Take the case of a forwarding agent. From the nature of his business 
he has to know something about Railway i^ots, about the classes of risk that are run in 
sending goods in a particular way and under particular forms of contract. It may or 
may not be sufficient to make this a profession — CURRIK’B CASE (12 Tax Cas. 246). 

Income-tax Advisor, — A person carried on the work of an income-tax repayment 
agency and the ordinary work of an accountant for several years. He was not a member of 
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ftn organised ptofessional body but had a chartered accountant as a member of his staff. He 
was paid by a fixed fees for his accountancy work and portion of his inoomo-iax and excess 
profits tax work but often' charged a percentage on the amounts of relief secured by him. 
The Special Commissioners held that he did not carry on a * profession ’ but a * business ’ and 
his profits were liable to excess profits duty. Rowlatt, J., reversed this decision holding that 
on the facts the question was one of law and he had the right to interfere. The Court of 
Appeal called for clearer findings of fact and, the Commissioners having found that th6 per- 
son was not carrying on a profession, the Court of Appeal declined to interfere with this 
finding.— CUBBIB v, GOMMISSIONBBS OF INLAND RBVENUB (12 Tax Gas. 246). 

Insurance broker ^ — A person was the founder and a member of the Council of the 
Corporation of Insurance Brokers. He carried on the work of an insurance broker, mainly 
connected with fire insurance. He had to survey and make plana of the premises to be in- 
sured, he gave advise on structural alterations which would reduce insurance premiums, 
negotiated with insurance companies and settled the terms of insurance. He received the 
premiums from the assured and paid them to the companies deducting his commission. He 
was not an agent of any Insurance company. The Commissioners decided that he was not 
carrying on a ‘ profession ' within the scope of the exemption in Section 39 (c) of the Finance 
(No. 2) Act, 1915, and that he was an 'agent' within the meaning of the last portion of that 
section. Rowlatt, J., held that the question was one purely of degree and how one estimates 
and appreciates the various elements of fact which combined to make the case, and declined 
to interfere with the finding of the Special Commissioners. The Court of Appeal agreed 
with Rowlatt, J. As the question was one of fact and there was evidence on which the 
Commissioners could have arrived at their oon dusion, the Court had no authority to 
interfere.— DUUANT v. COMMISSIONERS OF INLAND REVENUE (12 Tax Cas. 246). 

Journalist and editor . — A journalist whose contributions have any literary form, 
as distinguished from a reporter, exercises a * profession ’ and the editor of a periodical comes 
in the same category ; Maxse's Case fVA Tax Cas. 41). But the proprietor of a iiewspaper 
or periodical controlling the printing, publishing and advertising but not responsible for 
the selection of the literary or artistic contents does not exercise a 'profession,' but a 
trade or business other than a profession.— MAXSE'S CASE (12 Tax Cas. 41). 

Naval architect — Naval architecture was held to be a profession but the claim for ex- 
emption was disallowed on the ground that a company cannot have personal qualificationa. 
—William Esplen, son & swainston Ltd. w. (Commissioners of Inland revenue 
[1019] (2 K.B. 731). 

Stockbroker, — Stookbroking is not a profession for purposes of excess profits duty. — 
Bari^er & SONS V. Commissioners of Inland Revenue [i919] (2 ICB. 222) . 

Departmental instructions. — The Central Board of Revenue have 
issued the following instructions with regard to special classes of pro- 
fessions. The charge does not apply to the great majority of the 
professions and the following should be treated as without the scope of 
the charge: Accountants, Architects, Artists, Authors, Barristers, Con- 
sulting Engineers, Doctors, Fire Assessors, Insurance Assessors, Patent 
Agents, Private Schools, Quantity Surveyors, Solicitors, Surgeons. 
But the following are not exempt : Stockbrokers, Stockjobbers, Insur- 
ance Brokers, Bookmakers, Publicity Agents, Racehorse Trainers, Ship 
Brokers : Notes and instructions para 18. 

The business of letting or selling of properties and or the collec- 
tion of rents, the sale of property by auction or the surveying or valua- 
tion of property in connection with sale or purchase or mortgage, 
auctioneers, estate, house or land agents and surveyors and dealers are 
therefore assessable. 

Making of contracts. — To the exemption conferred on professions 
which depend upon personal qualifications, the legislature has engrafted 
an exemption and the result is that pro^eBS^ons consisting wholly or 
mainly in the making of contracts on behalf of other persons or the 
giving to other persons of advice of a commercial nature in connection 
with the making of contracts will be included in the definition of busi- 
ness. It was held in Barber d Sons v. Commissioners of Inland Revenue^ 
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[1919] (2 E.B. 222) that stock-broking is not a profession for purposes 
of excess profits duty under the Act of 1915. The Act of 1989 has ex- 
pressly inserted a proviso to Section 12 (3) that the expression ‘ profes- 
sion’ shall not include any trade or business consisting wholly or mainly 
in t^ making of contracts on behalf of other persons or the giving to 
other persons of advice of a commercial nature in connection with the 
making of contracts. The Indian Act follows this proviso. The words 
used are wide enough to cover insurance brokers and agents. Row- 
latt, J., observed in Gtirrie^s Case (12 Tax Cas. at pp. 254-266): ‘ if a 
man carries on the occupation of advising people upon purely commer- 
cial matters — that is not confined, I think, merely to buying and selling 
— he is not a professional man ” and the legislature has adopted this 
principle. 

HI. Investment companies. — Having dealt with professions the de- 
finition turns to investment companies and lays down that where the 
functions of a company or of a society incorporated by or under any 
enactment consist wholly or mainly in the holding of investments or 
other property, the holding of investment or property shall be 
deemed to be a business carried on by such company or society. The 
provision applies only to companies and incorporated societies and does 
not apply to individuals, firms, Hindu undivided families or associa- 
tions of individuals. Consequently, generally speaking, the holding of 
investments and property or the letting out of property by private in- 
dividuals will not come within the Act: Legislative Assembly Debates, 
The word ‘property* includes immoveable property and the object of this 
provision is to bring income from immoveable property also within the 
Act where such property is held by companies whose main function is 
holding such property. Investment trust companies, estate companies, 
property owning companies etc., are chargeable to excess profits tax : 
Notes dt Instructions para 16. 

‘ Company ’ is defined in Section 2, sub-sec. (8), and does not in- 
clude foreign companies which are not recognised by the Central Board 
of Revenue; but, if the words ‘ by or under any enactment ’ in this 
clause are intended to apply to ‘company’ also, the section may cover 
such companies also. In the Notes and Instructions the expression is 
assumed to apply to ‘company ’ also : para 16. 

The test of liability of investment companies is whether their 
^functions ’ consist wholly or mainly in the holding of investments or 
other property and not whether their income is derived wholly or main- 
ly from such sources. There may be cases where the functions of the 
company may not consist wholly or mainly in holding investments, 
though in a particular year most of its income may have been received 
from investments. ‘ Functio^ns ’ does not necessarily mean the original 
objects of the company but the actual work done by it at the material 
time. Hence, if a company ceases to trade and functions only to receive 
income from investments it comes within the proviso. 

The question whether the functions of a company or society con- • 
sist wholly or mainly in the dealing in or holding of investments is a 
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question of fact. In Irish Catholic Church Property Insurance Co»^ Ltd, 
V. Commissioners of Inland Revenue (12 Tax Cas. 13) the paid up capital 
of an insurance company was £20,000 and its total reserve fund in invest^ 
ments was £ 25,968 in addition to the statutory deposit of £ 20,000 but 
it appeared that the total risks insured by the company exceeded 
£ 12,000,000. It was held that the company was not one whose princi- 
pal business consisted in making investments. In Lincoln Wagon and 
Engine Co, v. Commissioners of Inland Revenue (12 Tax Gas. 494) a 
company dealing in railwiy wagons, owing to decrease in the volume 
of its business, had to put in most of its accumulated money in War^ 
Loans and Treasury Bills with the intention of realising them when ’ 
required for new purchases. The company contended that its principal 
business was the holding of investments. The Commissioners held 
otherwise. Sankey, J., said this was a question of fact for the Commis- 
sioners to decide and declined to interfere with their finding. Commit^ 
sioners of Inland Revenue v. Tyre Investment Trust Co, (12 Tax Cas. 
646) is a case in which it was held that the principal business of the 
company consisted *of making investments and that it was liable to pay 
excess profits duty. The Notes and Instructions provide that if there 
is doubt as to whether a company is within this provision the matter 
must be referred to the Excess Profits Tax Adviser. 

Buie 20 of the Excess Profits Tax Buies deals with the method of 
assessing Investment companies. ' 

IV. Separate businesses. — Under the Excess Profits Duty Acts of the 
United Kingdom and India separate businesses, though carried on by the 
same person, were assessed separately to excess profits duty. That was 
the practice in the United Kingdom and executive instructions were 
issued in India to the effect that a similar practice should be adopted 
here; see Commissioner of Income tax^ Madras v. Oovindaswami Naidu 
(1 1.T.C. 174). The U.K. Finance (No. 2) Act of 1939 however distinctly 
provided that all trades or businesses carried on by the same person 
shall be treated as one trade or business for the purpose of excess pro- 
fits tax [Sec. 12 (5)] ; and the Indian Act of 1940 similarly provides 
[Sec. 2 (5)] that all businesses to which the Act applies carried on by 
the same person shall be treated as one business for the purposes of the 
Act. This is subject to the provision contained in the last proviso to 
Sec. 6 that where the profits of a part only of a business carried on by a 
person who is not resident in British India or not ordinarily so resi- 
dent, accrues or arises in British India, then except where the business, 
being the business of a person not ordinarily resident in British India, 
is controlled in India, the Act shall only apply to such part of the busi- 
ness and such part shall be deemed to be a separate business.. 

An important effect of the rule that all businesses carried on by the 
same person should be treated as one is that losses of one business will 
be automatically set off against the profits of another. But the advant- 
age of having a separate untaxable minipaum of Bs. 86,000 for each 
separate business is lost. 

Under this clause only businesses to which the Excess Profits Tax 
Act applies can be consolidated. Whether a business is one to which 
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the Act applies has to be determined with reference to Section 2 (6) 
which defines ‘business* for the purposes of the Act, and Sections 
which lays down when the Act applies to a business falling within the 
definition of Section 2 (6). The other condition for consolidation is 
that it should be carried on by the same person, ‘ Person * is defined in 
Section 2 (17) as including a Hindu undivided family, and in the Gener- 
al Clauses Act, 1897, which applies to all Acts, as including any com- 
pany, or association or body of individuals, whether incorporated or 
not. The expression thus covers (i) individuals, (ii) companies, (iii) 
firms and other associations or body of individuals, and (iv) Hindu un- 
divided families. It follows that a business carried on by an individual 
cannot be consolidated with a business carried on by him in partnership 
with others. Nor can a business carried on by A, B & 0 in partnership 
be clubbed with a business carried on by A and B as partners. The 
unit of assessment is the business and not the person. A parent 
company and a subsidiary company are not the ‘same person * for the 
purposes of this clause. Their relationship is regulated by special rules. 
When different businesses which were commenced -on different dates 
are treated as one, difficult questions may arise about the date of com- 
mencement of the business. 

Mixed activities. — Though the present Acts have thus got over the 
difficult questions that arose under the earlier Acts as to whether parti- 
cular concerns were separate businesses or branches of a single busi- 
ness, a business may be combined with other untaxable activities like 
agriculture and it may be necessary to separate the profits of the busi- 
ness from the profits from the other source. The rule to be applied to 
such cases was first stated by Sankey, J., in the case of William Ban- 
som <£ Son Ltd,, (12 Tax Gas 21). In this case the assessee company 
carried on the business of manufacturing chemists and herb growers. 
A certain quantity of the produce of the land was also sold to the public. 
On being assessed to excess profits duty in respect of the whole of its 
profits, the company claimed that the profits arising from the growing 
of herbs and other produce should be deducted. The Commissioners 
found that part of the activities of the company was a business of hus- 
bandry and, as it was possible to separate such business from the rest 
of the company’s business, allowed the company’s claim, and their 
decision was upheld by the High Court. Sankey, J., laid down the 
law on the point in these words : 

“ I can conceive cases where the two branches of a person's busi- 
ness — and in a person I include company — are so interlaced that it is 
quite impossible to separate them or to disintegrate them ; and I can 
conceive, although I am not expressing any definite opinion upon that 
point, that where you have such a case and where the main and sub- 
stantial portion of the person’s business is of a character bringing it 
within the excess profits duty, it would be impossible to separate that 
part of the business chargeable from the part of the business not charge- 
able, and therefore that the whole would become assessable. There 
again I speak with hesitation as this is a new Act of Parliament — I 
think that it would very much depend upon the facts of the case which 
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way it would ultimately fall. It is quite easy to clear one’s mind by 
the illustration of an individuliil who carries on two businesses one of 
which is liable to excess profits duty and the other is not It might be 
more diflScult to determine a case where the one business is ancillary 
and incidental to the other in such a way as to make the disintegration 
a matter, if not of impossibility, of difficulty. It seems to me that the 
same considerations apply to a company. I have not forgotten the 
dictum of Lord Parker to which I was referred by Mr. Finlay in Mitchell 
V. The Egyptian Hotels Company^ Limited (6 Tax Cas. 642 at p. 660 ; 
[1913] A.O. 1022, at page 1038) where he says : — “ The trade or busi- 
ness we have to consider is a trade or business from which profits or 
gains can arise and not the business of disposing of and dividing such 
profits and gains when they have arisen, and I can see no reason why a 
corporation any less than an individual should not be engaged in more 
than one trade or business at the same time.*’ ’ Continuing, Mr. Justice 
Sankey said as follows: “I think if a company were engaged in two 
entirely separate businesses it would be clear that they might be assess- 
able to excess profits duty in respect of (a) and not in respect of (b). 
Where, as I have’already pointed out, the businesses converge and are 
subsidiary one to the other, the difficulty begins, but the difficulty is a 
question which to my mind is largely of fact, and where it is possible, 
as it seems to be in this case, to disintegrate and divide the businesses, 
I chink, if you can separate the one from the other and find that the 
one so separated comes within the exception of the Act, there is nothing 
in law to prevent that being done,*’ 

The principle laid down in the abovesaid case was followed in the 
case of Commissioners of Inland Revenue v. Maxse (12 Tax Cas. 41 ; 
1919, ] K.B, 647) in which Swinfen Eady, M.R., said: “The proper 
course to be followed where a trade or business liable to the duty is 
carried on in connection with a trade or business not so liable was 
decided by Mr. Justice Sankey in Commissioners of Inland Revenue 
V. Wiliam Ransom d Son Ltd.. Where it is possible to separate one 
business from the other, so as fairly to arnve at the separate profits of 
the taxable business this should be done, and there is nothing in law to 
prevent it being done.” In this case a journal was owned, edited and 
published by the same person and the business of publishing the maga- 
zine was separated from the profession of journalist and editor, and the 
profits of the former were ordered to be separately assessed after debit- 
ing a proper sum for the owner’s personal contributions and work as 
editor. Their Lordships said that this was the only method of fairly 
giving effect to the statute. Scrutton, L.J., has dealt with the subject 
of separation of businesses in some detail in this case. 

The question of separation next came up for consideration in Mills 
from Emelie Ltd. v. Commissioners of Inland Revenue (12 Tax Cas. 73). 
A lady who carried on a millinery business left the business, and her 
business premises were pulled down. She handed over to some of her 
saleswomen order books containing the names of customers who had 
effected business through the saleswomen with a view |p help them to 
make new business. Three of these commenced business in the same 
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street and took in some of the old employees. No assets, stock, book 
debts, contracts or liabilities of the old business were however, taken 
over. It was held that the new company had not become the owner 
of the old company but had set up a new business altogether and should 
be assessed to excess profits tax. Rowlatt, J., said that it was a 
perfectly plain case of a business not having changed ownership because 
it had been dissolved and the customers had been divided amongst new 
people. Referring to Maxse^s case and the argument that there was 
change of ownership of part of the old business^ Rowlatt, J., said that 
you can look at the occupation of Maxse as a writer as apart from the 
business of which he was the owner and that was very intelligible. 
But that does not mean that where a business is split up not according 
to categories but really only according to customers, that is to say, it is 
dissipated, then it is a change of ownership of part of the business 
which corresponds to those customers who go to the new shop. 

The rule in Maxse's case was considered and explained again in 
Commissioners of Inland Revenue v. Turnbull, Scott d Co. [12 Tax Cas. 
749]. A firm carried on business as shipbrokers and managers of ships 
and received a commission as remuneration. They undertook the 
management of certain neutral ships which were commandeered by the 
Government and received a fixed annual sum as remuneration for their 
services. It was held by the Court of AppeaUreversing the judgment 
of Rowlatt, J.,) that there was no evidence upon which it could be held 
that the management of the neutral ships was a separate trade. On 
the question of separation of business activities and the rule in Maxse's 
case, Pollock, M.R., said in this case : when one comes to look at the 
principle which underlies Maxse's case it is clear that there must be 
something in the nature of a wholly different business, severable and 
severed, in order to apply the doctrine therein laid down.*' 

V. Offices and Employments. — Offices and employments were ex- 
pressly exempted by the Act of 1915 from excess profits duty. Under 
the present English and Indian Acts also they are exempt provided they 
do not come within the definition of ' business ’. 

Employment aifd Profession distinguished. — The difference between 
a trade or profession on the one hand and employment on the other was 
stated by Sir Wilfrid Greene, M.R., in a recent case as follows : “ There 
is an inherent difference between a trade and profession on the one hand 
and an employment on the other, where one is considering what is the 
source of the income. Trades and professions are, so to speak, based 
on activity, either by the persons carrying on the trades or the persons 
carrying on the professions. They are not attached to some specific 
contract, and accordingly in the case of trades and professions it is im- 
possible to put a finger on a particular contract as the source of the 
income. The profits of the profession and the profits of the trade come 
from the general state of activity of the trader or the professional man, 
and having regard to the fact that trades and professions are not to be 
divided up. If a doctor carries on his profession in England and abroad 
yon cannot treat that as being two professions : he is carrying on one 
profession. Similarly, a trader who carries on a trade in England and 
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also abroad is carrying on one trade assuming that it is the same trade 
and not a distinct trade.. ..But in the case of an employment different 
consideratiods arise. Employment arises from a contract of employ- 
ment and therefore, there is, what there is not in other cases, some 
definite contract to which to look when yon are inquiring into the source 
of the income which it is sought to charge ” : Bennett v. Marshall 
[1988] (1 K. B. 691 ; 107 L.J.K.B. 319 ; 64 T.L.R 320). 

Selling Agents. — Whether a person is carrying on a trade or profession 
or is merely engaged in an ofiSce or employment may sometimes be diffi- 
cult to determine in particular cases inasmuch as the line which marks 
offices and employments on the one hand from business on the other, is 
not very clear. The business of a man may include an office or employ- 
ment involving a payment by commission in respect of transactions or 
services rendered : per Eowlatt, J., [1920] (1 K. B. 70). And an office 
or employment may involve the carrying on of a business by the man 
who holds the office or employment. A person who is remunerated for 
services either wholly or partly by commission or who may in one 
sense of the word be described as an agent, if he be merely rendering 
those services or acting as agent in that way as an assistant of a busi- 
ness of somebody else, a business which does not belong to him and of 
which he does not take the profits, does not carry on a business : per 
Lord Sterndale, M.B., [1920] (2 K.B. at p. 682). It is also clear that a 
salesman in a shop or any mercantile business, who is remunerated as 
salesman wholly or partly by commission does not carry on a business. 
He is employed in a certain capacity, and he is employed in a business, 
with the profits of which he has nothing whatever to do except so far 
as his remuneration may possibly be based upon them : {ihid,^ p. 682). 
The manager of a multiple shop does not carry on the business of a 
multiple shop. He only carries on the business of the owner of the 
multiple shop so far as his branch is concerned and he is an assistant 
in the carrying on of that business ; ihid,^ p. 683). The word ‘ busi- 
ness * cannot refer to the occupation of a mere whole-time servant : 
(per Bowlatt, J., in [1920] (K.B. 70) approved by Lord Sterndale, M.B., 
in [1920] (2 K.B. 677 at 683). On the other hand, a man may carry on the 
business of an agent or carry on the business of a person remunerated 
for services by commission. It is not impossible that a person who 
was rendering services only to one other person, that is, who has to 
give his whole time to that business might not be carrying on a busi- 
ness, but it is a very strong factor in coming to the conclusion that the 
man is a servant, that he has to devote his whole time to the employer. 
Another test of whether a man is a servant or an agent is whether he 
has control over the money : (ibid,, p. 686). In Burt v. Commissioners of 
Inland Revenue [1919] (2 K.B. 650) the taxpayer carried on the business 
of providingsecretarialstaff and offices for various companies and it was 
held that he was carrying on a trade. In Radcliffe v. Commissioners 
of Inland Revenue (89 L.J.K.B. 267) the taxpayer’s business was Co act 
as manager and shipbroker to various single ship companies. These 
cases were distinguished by Scrutton, L. J., in a latter case on the ground 
that the agents in these cases had a business of their own wider 
than the business of any particular employer. An example of 
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a person who was held to be a whole time servant is to be 
fonnd in Rohbim v. Inland Revenue Commissioners [1920] (2 K.B, 
677), a decision of the Court of Appeal aflSrming the decision of 
Rowlatt, J., [1920] (1 K.B. 61). Here a person was, under a contract 
entered into between himself and a foreign company, bound to give 
his whole time to selling their goods in England for a remuneration 
by way of commission on the sales. It was held that be did not 
carry on a trade or business but was only a whole time servant of 
the company and he was not liable in respect of his occupation to 
be assessed to excess profits duty. In a case which arose under the 
Indian Excess Profits Duty Act, 1919, the assessees carried on busi- 
ness at Bombay as agents of the Aurangabad Mills Co., Ltd., situ- 
ated in the Hyderabad State and were entitled to receive from the 
company a remuneration of 10 per cent, of the net annual profits 
of the company for their services as their agents subject to a mini- 
mum of iis. 12,000 per annum. They claimed exemption from 
excess profits duty under Clause (2) of Schedule I of the Excess 
Profits Duty Act, 1919. It was held that persons in the position of the 
assessees acting as agents, secretaries and treasurers or agents of a 
Mill company under the usual form of agreement and remunerated 
by a commission depending on the out-turn or the amount of profits 
could not be said to carry on a business excepted under the said 
clause, nor were they whole time officers or servants and they were 
therefore liable to pay excess profits duty ; Doraiswami Iyer dt Co., 
In re [1921] (I.L.K. 46 Bom. 1064 ; 23 Bom. L.R. 609 ; 63 I.C. 735 ; 
1 I.T.C. 93). 

Selling agents : Departmental Instructions. — Persons who sell goods 
for manufacturers or other principals are within the charge to E.P.T. 
under Sec. 4 if they carry on a business within the definition contained 
in Sec. 2 (6) of the Act, irrespective of whether they are remunerated 
for their services either by salary or by commission or by both salary 
and commission. Normally such a person should be regarded as car- 
rying on a business except where bis relation with his principal is that 
of master and servant. This relationship depends upon the existence 
of a contract or agreement of service, as contrasted with a contract for 
services which may give rise to the relationship of principal and agent 
or of two independent principals. Broadly it may be said that a con- 
tract which gives one person, the employer, the power of controlling 
the actions of another person so that the latter is bound both as regards 
the work he is to do and the manner in which it is to be done is a con- 
tract of service. 

There was a motion in England that even oflSces and employ- 
ments should be brought within the tax but this was rejected : See 
House of Commons Debates, 

•(6) “ chargeable accounting period ” means — 

(a) any accounting period falling wholly within the term 
beginning on the Ist day of September, 1939, and ending on the 
Slflt day I of March, 1946,*and 

* 1914 was oh>inged to 1915 by the Fiaauoe Aot of 1911, 
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(b) where any accounting period falls partly within and 
partly without the said term, such part of that accounting 
period as falls within the said term ; 

Source of the definition. — ‘ Chargeable accounting period ’ is 
defined in the U. K. Finance (No. 2) Act of 1939 in Sec. 22, 
(the Interpretation section) of Part III of the Act. This definition 
was bodily adopted in our Excess Profits Tax Bill, but the Select 
Committee thought it desirable that legislation of this kind should 
be subjected to periodical review by the Legislature. They con- 
sidered various expedients which might secure this end without 
involving the re-enactment annually of the elaborate provisions 
relating to machinery, and finally adopted the expedient of altering 
the definition of chargeable accounting period”, so that at the 
end of March, 1941, unless by an amending Act that date was extended, 
the taxing provisions would cease to have effect. They.also made a change 
in Section 4 to secure that before that date, and thereafter annually at 
the time the Finance Bill is before the Legislature, the Legislature 
shall have an opportunity of re considering the rate at which the tax is 
charged. (See Select Committee Report). 

Section 8 of the Finance Act, 1941, amended this section by 
substituting the words and figures 31st day of March 1942 ” for the 
words and figures Slst day of March 1941 Finance Act of 1942 
altered 1942 to 1943, and the Finance Acts of 1943 and 1944 made 
similar amendments to extend the duration of the tax. The duration of 
tax has thus been extended up to 3l8t March 1945. Similar annual 
extensions may be expected until it is decided to stop the levy of excess 
profits tax. 

When there are two or more businesses. — Where two or more busi- 
nesses are treated as one under Sec. 2 (6) and the accounts for these 
are made up at different dates there can be only one series of chargeable 
accounting periods and the accounting period of one business should be 
taken and necessary apportionments should be made on the time basis 
under the second proviso to Rule 1 of Sch. I. This rule applies also 
to businesses with different branches adopting different accounting 
periods : Notes and Instructions^ para 23. 

* Accounting period — This definition must be read with the defini- 
tion of * accounting period * in Section 2, cl. (1), supra. 

(7) “ Commissioner means a person appointed to be a 
Commissioner of Excess Profits Tax under Section 3 ; 

Appointment of Commissioners. — For the Notification under Section 
3 appointing Commissioners see infra Rules and Notifications. 

(8) “ company ” means a company as defined in the Indian 
Companies Act, 1913, or formed in pursuance of an Act of 
Parliament or of Royal Charter or Letters Patenti or of an 
Act of the Legislature of a British possession or of a law 
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of an Indian State, and includes any foreign association 
whether incorporated or not which the Central Board of 
Revenue may, by general or special order, declare to be a 
company for the purposes of this Act ; 

The definition, — This definition differed from the definition of 
company in the Indian Income-tax Act in two respects ; (i) it included 
companies formed in pursuance of a law of an Indian State, (ii) with 
regard to foreign associations which the Central Board of Revenue may 
declare to be a company, the expressions ‘ carrying on business in India ’ 
and ‘ whether its principal place of business is situated in British India 
or not’ were omitted. With regard to this difference the Govern- 
ment spokesman in the Legislative Assembly (Mr. S. P. Chambers) 
agreed that there was no reason why there should be a difference in 
the matter between the two Acts but said that the definition in the 
Income tax Act has been found to be defective and that a suitable 
opportunity will be taken to put that right and to bring the definition 
in the Income-tax Act also into line with that in the Excess Profits 
Tax Act. The nature of the defect in the definition in the Income-tax 
Act and the reasons for amending the definition are stated in some 
detail in the speech of Mr. Chambers in the Legislative Assembly, The 
Income-tax Amendment Act of 1940 has since amended the original 
definition and removed the defect referred to and the definitions in the 
two Acts are now the same. 

Foreign associations. — The Central Board of Revenue has by 
Notification No, 14 dated the 29th March 1941 declared that all foreign 
associations which are for the time being declared to be companies for 
the purposes of Sec. 2 (6) of the Indian Income-tax Act, are companies 
for the purposes of the Excess Profits Tax Act also. 

(9) “ deficiency of profits ” means — 

(i) where profits have been made in any chargeable 
accounting period, the amount by which such profits fall short 
of the standard profits ; 

{ii) where a loss has been made in any chargeable 
accounting period, the amount of the loss added to the amount 
of the standard profits ; 

Source of the definition. — This definition is taken verbatim from 
sub-section (1) of Section 15 of the English Act of 1939. The rule as 
to deficiency of profits was formulated in England in Section 38 (8) 
of the Finance (No. 2) Act of 1916 and further altered by Section 45 
(2) of the Finance Act of 1916 and Section 22 (1) of the Finance Act of 
1917 and is now contained in Section 16 of the Act of 1939. 

Loss. — Means * loss’ as computed in the same manner as profits 
are to be computed for the purposes of this Act. S^e Section 2, clause 
(16) infra. It does not include capital loss. 
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Substantive provisions. — Substantive provisions of the Act relating to 
the granting of relief when a deficiency of profits occurs are contained 
in Section 7 infra, 

(10) director ’’ includes any person occupying the position 
of a director by whatever name called and also includes any 
person who — 

(i) is a manager of the company or concerned in the 
management of the business ; and 

(zi) is remunerated out of the funds of the business ; and 
(zzz) is the beneficial owner of not less than twenty per 
cent of the ordinary share capital of the company ; 

Source of the definition. — The first part of the definitioni the 
provision “ ‘ director ' includes any person occupying the position of a 
director by whatever name called ** reproduces the definition of director 
contained in Section 2 (5) of the Indian Companies Act and shows that 
the particular designation given to him in the articles or other records 
of the company is immaterial. He may be called, * governor * Cr 
‘ manager \ but if he is in a position to exercise the powers of a direc- 
tor he is a * director Begard is to be had to the nature of the office 
and not to the name of the office. 

The latter part of the definition is taken from the English Finance 
Acts. The expression * director * was defined in Section 49 (3) of the 
English Finance Act of 1916 as including any managers or persons 
concerned in the management of the trade or business who are remu- 
nerated out of the funds of the trade or business. The present definition 
of the term runs on the lines of the following definition contained in 
the 4th Schedule to the Finance Act of 1937 which adapts the provisions 
of the Income-tax Acts to computation of profits for National Defence 
Contribution : — The expression ‘ director ’ has the same meaning as 
in Section 144 of the Companies Act, 1929, except that it includes any 
person who — (0 is a manager of the company, or otherwise concerned 
in the management of the trade or business ; and (ii) is remunerated 
out of the funds of the trade or business ; and (Hi) is the beneficial 
owner of not less than twenty per cent, of the ordinary share capital 
of the company.'* 

Person concerned in the management. — Under the second and the 
most important part of the definition, in order that a person may be 
a director three conditions must be fulfilled : 

(i) He must be a manager of the company or concerned in the 
management of the business. Whether a person is concerned in the 
‘ management * is a question of degree, and therefore of fact : Qlanwilly 
Enthoven dt Co» v. Commissiontrs of Inland Bevenue (132 L.T. 770). 
A person may be * concerned in the management ’ even though he is 
not concerned in the management of the business as a whole. It is 
not necessary that * he should have his finger in every corner of the 
pie * as stated by Lord Haldane, L.C., in Glanwill^ Enthoven d Co*5 
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Case (132 L.T. at p. 773). Further, if the status of a person and ser- 
vices for which he is paid are of a managerial character, the fact that 
during the accounting period he was actually engaged in work of a sub- 
ordinate nature is immaterial. In other words, the duties actually per- 
formed during the accounting period are not conclusive : Collette v. 
Lockie Pemberton d Co, (1918 W.N. 262). Where several businesses 
are carried on by a company under different managements a person 
concerned in the management of one of these alone will be within the 
section. It should also be noted that what the section contemplates is 
concern in the management of the business of the company and not 
necessarily of the company itself. 

The meaning of the expression * concerned in the management of 
the trade or business * was considered in some detail in Thompson Bro- 
thers d Co. V. Amis [1917] (2 Ch. 211). A person was employed in a 
business as a marketing clerk. He had a larger position than other 
marketing clerks of the firm, being allowed to sign cheques, attend the 
meetings of and advise the partners, and personally conduct matters of 
importance, but was not himself a partner. His remuneration was a 
sum equal to a share of the profits and of the same amount as the share 
of each of the junior partners. It was contended that he was not a 
person concerned in the management of the business. Referring to this 
contention Sargant, J., said (at p. 224) : 

“ The last defence, which is clearly one of substance, is that the 
defendant although he may be a person who is remunerated by way of 
share of profits, is not a manager or person concerned in the manage- 
ment of the trade or business. That is a question of evidence, and I 
have heard the evidence on the point. The defendant was in a very 
peculiar position. (His Lordship stated the facts as to his remuneration 
and powers and duties, and continued :) On these facts I have to consi- 
der whether the defendant was a manager or a person concerned in the 
management of the trade or business. That phrase “ person concerned 
in the management of the trade or business is obviously intended by 
the Legislature to be a phrase of wider denotation than, and including 
more persons than are included in, the term manager Looking at 
the matter all round, it seems to me abundantly clear that, if not actu- 
ally a manager, as to which I have some doubt, the defendant was at 
any rate a person concerned in the management of the business in 
question 

(ii) The second condition is that he must be ‘ remunerated out of 
the funds of the business In the case of Thompson Brothers d Co.^ 
cited above, the meaning of this expression also was considered. The 
learned Judge said : I have still to consider whether the defendant has 
also the qualification of being remunerated out of the funds of the 
trade or business Now it is quite clear that he had no right to receive 
any specific part of the profits. He could not under any circumstances, 

I think, have had a receiver of any part of the profits appointed. The 
language of the agreement is very carefully drawn so as not to make 
the defendant a partner or expose him to the liabilities of a partner ; 
he is not given seven thirty-seconds of the profits, but is to be paid a 
sum equivalent to seven thirty-seconds of the net divisible profits ; and 
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it is quite clear that his only remedy in respect of that would be a person- 
al remedy against the partners in the firm to recover a sum equivalent 
to that proportion of the profits. But in ninety-nine cases out of a 
hundred the manager of a business is not given any right specifically 
against the profits of the business, but has his remuneration secured by 
way of personal obligation on the part of the partners although his 
remuneration may depend upon the amount of the profits. In my 
judgment, I should be straining words and not giving them a broad 
business meaning, such as I think ought to be given to words in legis- 
lation of this kind, if I were to hold that the defendant did not come 
within the language of sub-section (3) merely because he had no specific 
right against any part of the profits of the business.” 

In Gollete v. Lockie Pemberton d Co, (supra) it was held that 
the expression ‘ remunerated out of the funds of the trade or business ’ 
referred to a person paid by a company out of the profits of the busi- 
ness as distinct from a person entitled to a share in the profits. 

It is not clear whether the expression ‘ funds of the business ' is 
narrower than * funds of the company \ 

(iii) The third condition is the beneficial ownership of ” not less 
than 20 per cent, of the ordinary share capital of the company ”. ‘Ordi- 
nary share capital * was not defined in the Act of 1940*. It was defined 
in para 13 (d) of the 4th Schedule to the Finance Act, 1937, as follows : 
” (d) the expression ‘ ordinary share capital’ means all the issued share 
capital (by whatever name called) of the company, other than capital 
the holders whereof have a right to a dividend at a fixed rate or a rate 
fluctuating in accordance v/ith the standard rate of income-tax but have 
no other right to share in the profits of the company.” The Excess 
Profits Tax (Amendment) Act, 1941, has inserted a definition of this 
term : See Sec. 2 (16A) and Sec. 9 (8). The term ‘ beneficial ownership* 
excludes ownership as trustee or nominee and includes real ownership 
in whosoever’s name the shares may be held. Mere power to exercise 
control without beneficial ownership is obviously insufificient. 

(11) “dividend ” has the meaning assigned to the expres- 
sion in Section 2 of the Indian Income-tax Act, 1922 ; 

For the scope and effect of the definition of ‘ dividend * see 
A. N. Aiyar's Indian Income4ax Act^ 4th Edition, pp. 68-70. 

(12) “ Excess Profits Tax Officer ” means a person appoint- 
ed to be an Excess Profits Tax Officer under Section 3 ; 

Appointment. — Under sub-section (2) of Section 3 an Excess Profits 
Tax Officer must be a person who is exercising the functions of Income- 
tax Officer under the Indian Income-tax Act and subject to this provi- 
sion, sub-section (3) of that section empowers the Central Board of 
Bevenue to appoint such persons as it thinks fit as Excess Profits Tax 
Officers and such persons are to perform their functions in respect of 
such cases as the Central Board of Bevenue may assign to them. A 
notification appointing Excess Profits Tax Officers was made on 
September 14, 1940. See Buies aud Notifications, in/ra. 

*The Excess Profits Tax Bill oontaiued a general definition of the expression but 
this was unfortunately deleted at a later stage under some misapprehension, 
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(13) “ income has the meaning assigned to the expression 
in Section 2 of the Indian Income-tax Act, 1922 ; 

Definition in the Income tax Act. — Clause (6C) of Section 2 of the 
Indian Income Tax Act provides that “ income includes anything in- 
cluded in * dividend * as defined in Clause (6A) and anything which 
under Explanation 2 to sub-section (1) of Section 7 is a profit received 
in lieu of salary for the purposes of that sub section and any sum 
deemed to be profits under the second proviso to clause (vii) of sub-sec- 
tion (2) of Section 10 and the profits of any business of insurance 
carried on by a mutual insurance company computed in accordance 
with Buie 9 in the Schedule This, of course, is not a definition of the 
term but only includes within the term four kinds of receipts which 
would not otherwise fall within it. For the nature of ‘income* and 
its essential attributes see A, N. Aiyar^s Indian Income tax Act, 4th 
Edn., pp. 71 and 98 to 124. 

(14) “ fixed rate ” in relation to dividends on share capital, 
other than ordinary share capital, includes a rate fluctuating in 
accordance with the maximum rate of income-tax ; 

Source of the definition. — This definition enacts the provisions of 
Section 22 clause (d) of the Finance (No. 2) Act of 1939 of the United 
Kingdom, with the substitution of ‘ maximum rate * for * standard rate*. 
The expression ‘ fixed rate * occurs in Section 13, clause (7), of the 
Finance (No. 2) Act of 1939 and in Clause 6, sub cl. (3) of the original 
Excess Profits Tax Bill of India which followed Section 13 (7) of 
the English Act. The Select Committee deleted a large portion of the 
proviso to Clause 6 (3) of the Bill including the portion where the 
expression ‘ fixed rate* occurred. The expression, however, appeared 
in the definition of ‘ ordinary share capital * in Clause 17 of the Bill 
and so was retained by the Select Comrnittee. Though this definition 
was not retained in the E, P. T. Act, of 1940 the E. P. T, Amendment 
Act of 1941 has introduced a definition of ‘ ordinary share capital ’ in 
which this expression occurs. See Sec. 2 (16A) infra. 

(16) ‘‘ Inspecting Assistant Commissioner ’’ means a per- 
son appointed to be an Inspecting Assistant Commissioner of 
Excess Profits Tax under Section 3 ; 

Appointment. — Under Sec. 3 (2) an Inspecting Assistant Commis- 
sioner of Excess Profits Tax should be a person exercising the func- 
tions of Inspecting Assistant Commissioner of Income-tax. Power to 
appoint vests in the Central Board of Revenue under Section 3 (3). 
For the Notification by the Central Board of Revenue appointing 
Inspecting Assistant Commissioners of Excess Profits Tax see Rules 
and Notifications infra. 

(16) “ loss ” means a loss computed in the same manner 
as, for the purposes of this Act, profits are to he computed ; 
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Loss. — This definition follows Section 14 (3) of the Finance (No. 2) 
Act of 1939 which provides that *Loss shall be computed for the 
purposes of this Part of the Act in the same manner as, under this sec- 
tion, profits are to be computed for these purposes.** For the substan-^ 
tial provisions of the Act relating to relief in respect of losses see 
Section 7 infra. Though carrying forward of loss is not allowed by the 
Act, Section 7 gives relief to a limited extent on the same lines. The 
removal of this provision from the substantive section relating to com- 
putation of profits in which it appears in the English Act to the inter- 
pretation clause does not appear to be an improvement in drafting. 
Loss does not of course, include capital loss. 

(16A) ‘‘ ordinary share capital ” has the meaning assigned 
to that expression in sub-section (8) of Section 9 ; 

The definition. — This clause was introduced by Section 2 of the 
Excess Profits Tax (Amendment) Act, 1941. There is a long history 
behind this clause: see notes to ‘fixed rate’ swpra p. 28 and 1940 
Income-tax Beports^ Notes and Comments at p. 139 : see U.K. Finance 
Act, 1940, for the corresponding definition of ordinary share capital. 

(17) ‘‘ person ” includes a Hindu undivided family; 

The definition — This definition merely includes within the term 
* person * a Hindu undivided family. This must be read with the defin- 
ition contained in Section 3, clause 39, of the General Clauses Act, 
1897, which provides that “ ‘ person * includes any company or associa- 
tion or body of individuals v/hether incorporated or not **. 

Local authorities. — The matter which deserves special notice in 
this definition is that ‘ person * does not include ‘ local authorities * 
for the purposes of excess profits tax, though it does include such 
authorities for the purpefses of income-tax; for the Income-tax Act as 
amended in 1939 provides that ‘ person * includes a Hindu undivided 
family and a local authority : Section 2 (9). The result of this is 
that not only public undertakings and services but even trades or busi- 
nesses carrried on by local authorities, are not within the scope of the 
tax. There appears to be no reason why local authorities should be 
thus exempted. Under the English law they are not. There is also 
another difficulty. Though in the Excess Profits Tax Act the words 
‘ and includes a local authority ’ have been omitted from the definition 
of ‘ person \ the words introduced by the Amendment Act of 1939 in 
Section 4 (3) (iii) (e.e., in the clause relating to exemption of income of 
local authorities) have not been omitted. As a result there is a total 
exclusion of local authorities from the definition of ‘ person’, but when 
we come to exempted incomes, we find that ‘ income from a trade or 
business carried on by the authority so far as that income is not income 
arising from the supply of a commodity, or service within its own 
jurisdictional area ’ is not exempted. The definition of ‘ person ’ and 
the provision of Section 4 (3) (iii) as applicable to Excess Profits Tax 
Act are obviously inconsistent. If the intention of the Legislature is to 
exempt the income of local authorities altogether, it is necessary that 
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Section 4 (3) (iii) of the Indian Income-tax Act should be read as if the 
words introduced by the Amending Act of 1939 were omitted. It is 
possible to argue that since the Act as it now stands is silent as to 
whether * person * includes local authorities and the exemption of in- 
come of local authorities is limited, profits from trade or business 
carried on by local authorities which are not exempted are subject to 
excess profits tax and this can be levied from the persons who carry on 
the trade, ‘ the association or body of persons whether incorporated 
or not ’ who carry on the business for and on behalf of the local author- 
ity. This would lead to hard results perhaps not contemplated by the 
Legislature. 

The Secretary of State and Government. — The word ‘ person * inclu- 
des the Secretary of State when engaged in commercial transactions : 
Commissioner of Income-tax, Botnbay v. Sind Light Bailway Co. 
(138 1.0.673). It is wide enough to include the Government : Bam 
Prasad, In re (60 All. 419; 4 I.T.C. 247). 

Hindu undivided families. — With regard to the nature of Hindu un- 
divided families consisting of a sole surviving male member and widows 
of co-parceners it was held by the Judicial Committee in Kalyanji 
Vithaldas's Case [1937] (5 I.T.R. 90) and Qomedalli Lakshminarain's 
Case [1937] (6 I.T.R. 416) that the income in such cases belongs to the 
sole surviving male member and not to the family, and the ‘ person * 
carrying on the business in such cases would be the sole surviving 
member and not the family. The Hindu Women^s Rights to Property 
Act of 1937 has altered this position, as it has conferred rights in the 
property to Hindu widows and it has been held that after this Act the 
person liable to pay income-tax in such cases will be the family and 
not the sole surviving member: Commissioner of Income-tax, Madras 
V. Lakshmanan Chettiar [1940] (8 I.T.R. 645). Excess profits tax 
would also in such cases be payable by the family. 

Minors. — In B. v. Newmarket Commissioners; Ex parte Huxley 
[1916] (7 Tax Gas. 49) the position of a minor with regard to liability 
to pay income-tax was considered and it was decided that a minor 
could be assessed to income-tax in respect of profits made from a busi- 
ness or trade carried on by him. The same rule would apply for the 
purposes of excess profits tax. 

Firms.— A firm is a ‘ person ’ for the purposes of income-tax and 
excess profits tax, and where a firm carries on a trade, assessment to 
excess profits tax may be made in the firm name : see Section 14 (3). 
But the fact that the unit for assessment for excess profits tax is the 
business and not the person, makes the rights^and liabilities of partners 
in respect of excess profits tax materially different from their rights and 
liabilities with regard to income-tax. This subject is considered under 
Section 14 (3). 

(18) prescribed ” means prescribed by rules made under 
this Act ; 

Rule making powers. — Section 27 of the Act deals with the power to 
make rules and the procedure to be followed. 
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(19) profits ’’ means profits as determined in- accordance 
with the First Schedule ; 

Meaniig of profits. — The first Schedule contains special rules re- 
garding the computation of profits for purposes of excess profits tax. 
But what are ‘ profits’ as distinguished from receipts of a capital nature 
is a very difficult question of income-tax and excess profits tax law 
which would have to be solved with reference to the particular facts of 
each case in the light of the principles laid down in the decided cases. 
These principles and cases are considered under Section 4 below which 
deals with the charge of excess profits tax. 

(20) “ standard profits ” means standard profits as com- 
puted in accordance with the provisions of Section 6 ; 

Importance of standard profits. — Standard profits mean in colloquial 
language the normal profits. Excess profits tax is charged on the 
amount by which the profits during the chargeable period exceeds the 
standard profits and this is therefore one of the main pillars on which 
the scheme of excess profits tax stands. The pre-war standard based 
on the amount of capital employed in the business was found to be 
complicated and defective and a standard based on profits has now been 
adopted in the English Act of 1939 and the Indian Act of 1940. See 
also House of Commons Debates, This topic is considered in greater 
detail under Section 6. 

*(21) “ statutory percentage ” means — 

(а) in relation to a business carried on by a body cor- 
porate (other than a company the directors whereof have a con- 
trolling interest therein), eight per cent, per annum ; 

(б) in relation to a business carried on by a partnership 
of which one or more of the partners is a body corporate (other 
than a company the directors whereof have a controlling in- 
terest therein), such a rate per cent, as is equivalent to — 

(i) eight per cent, per annum on so much of the aver- 
age amount of the capital employed in the business during the 
chargeable accounting period as represents the share of any 
such body corporate, and 

(ii) ten per cent, per annum on the remainder of that 

amount 

(c) in relation to a business to which neither sub- 
clause (a) nor sub-clause (b) applies, ten per cent, per annum: 

*TI)is olausd is printed as reoast by the Amendmenb Act of 1940. 
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Provided that in relation to any decrease of capital the 
statutory percentage shall be in all oases six per cent : 

Provided further that where the business was commenced 
on or after the 1st day of July, 1938, the foregoing percentages 
shall be increased from eight, ten and six per cent, to ten 
twelve and eight per cent., respectively ; 

Source of the definition. — The definition was originally taken bodily 
from Section 13, sub-section (9), of the Finance (No. 2) Act of 1989, 
except the last proviso (with regard to businesses commenced on or 
after Ist July 1938) which was added by the Select Committee to miti- 
gate the hardship that might be suffered by new businesses which had no 
standard period owing to their recent origin: Report of Select Committee 
(Note on cl. 2). The Excess Profits Tax (Amendment) Act of 1940 
recast clauses (b) and (c) in order to provide for cases of partnerships in 
which companies are members. In other respects it has adhered 
to the principle of the original Act. The percentage standard was 
adopted even in the earlier Excess Profits Duty Acts and the expression 
is to be found in the Finance (No. 2) Act of 1915, Sections 40 (2), 42(1) 
and in the Finance Act of 1917, Sections 25, 26 and the Finance Act of 
1920, Section 47. 

Director-controlled companies. — Business of companies the directors 
whereof have a controlling interest are treated on the same footing 
as businesses carried on by bodies not incorporated and the statutory 
percentage in relation to them is the higher one of 10 per cent. The 
term ‘ director * includes a person who is a manager or otherwise con- 
cerned in the management of the business, is remunerated out of the 
funds of the business and is the beneficial owner of not less than 20% 
of the ordinary share capital of the company. See Section 2, Clause 10, 
supra. The meaning of these conditions has been considered under the 
notes to Clause 10. 

* Controlling interest — The question when directors can be said to 
have * a controlling interest’ was considered in the United Kingdom by 
the Court of Session in the case of Glasgow Expanded Metal Co, Ltd, v. 
Commissioners of Inland Revenue (12 Tax Cas. 573). In this case the 
Lord President (Clyde) said : “ It seems to me that the only inter- 

pretation which can be given to that expression is by reference to the 
power which the number of shares held by the directors gives them to 
control the disposal of the company’s assets and the administration of 
its affairs at a general meeting of the company and Lord Cullen 
said that where the shareholding of the directors is such as to give them 
a preponderating vote on any question that comes before the share- 
holders at a general meeting, prima facie that means that they have the 
controlling interest therein. If they possess a controlling interest in 
the company the way in which they choose to exercise it is immaterial. 
In this case the directors as a body held 4,300 shares out of a total of 
7,600 shares and each of the shares was entitled to one vote under the 
Articles and it was held that the directors had a controlling interest. 
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In another case, B, W. Noble Ltd. v. Commissioners of Inland Revenue 
[1926] (12 Tax Gas. 911) the chairman of the directors of a company 
held half the number of ordinary shares issued and was also entitled 
when presiding at general meetings to a casting vote if there was an 
equal division of opinion among the shareholders. In computing the 
profits of the company for Corporation Profits Tax the Commissioners 
of Inland Eevenue treated him as a director having a controlling 
interest in the company and made no deduction in respect of his remu- 
neration in excess of J£1,000 per annum. It was contended that this 
director had no controlling interest inasmuch as he was not in a posi- 
tion to control the company as regards the passing of special resolu- 
tions and because he was not in a position by virtue of interest to 
control the board of directors in the exercise of the powers given to 
them by the articles. Rowlatt, J., said ; “ It seoins to me that * con- 
trolling interest ’ is a phrase that has a certain well known meaning. 
It means the man whose shareholding in the company is such that he 
is the shareholder who is more powerful than all the other shareholders 
put together in general meeting. That is rbally what it comes to. 
Now, this gentleman has just half the number of shares, but those 
shares, in the circumstances of this case, are reinforced by the position 
that he occupies of chairman, a position which he occupies not merely 
by the votes of the other shareholders or of his directors elected by the 
shareholders but by contract; and, so reinforced, inasmuch as he has a 
casting vote, he does control the general meetings and inasmuch as he 
does possess at least half of the shares he can prevent any modifications 
taking place in the constitution of the company which would under- 
mine »hi8 position as chairman.*' Following this case it was held in 
England recently in British American Tobacco Co. v. Inland Revenue 
Commissioners [1941] (2 K.B. 270; (1942) 10 I.T.R. Suppl. 67) that 
' controlling interest* means such a relationship as brings about a con- 
trol in fact, by whatever machinery or means that resuli; is effected, 
and that a degree of control afforded by 61 per cent, holding is control 
within the statute. It is clear from these decisions that control means 
control by reference to voting power at a general meeting. It is doubt- 
ful whether a director can have a controlling interest in a company 
through another company without directly holding a majority of the 
voting power in the controlled company. The following words used 
in para 7 (2) (a)^of the First Schedule to our Act [corresponding to 
para 10 (2) of Part I of the Seventh Schedule to the Finance (No. 2) 
Act of 1939] which deals with director’s remuneration are more 
specific : “ able, either directly or through the medium of other com- 
panies or by any other indirect means, to control,* but it is not clear 
whether such a wide meaning can be given to the words ‘controlling 
interest/ The meaning of “control” with reference to companies 
generally is considered in Himley Estates Ltd. v. Commissioners of 
Inland Revenue (17 Tax Cas. 367). Shares held as executors or trustees 
and interests in shares arising in cases where directors are beneficiaries 
in estates or trusts should not generally be taken into account : Notes 
and instructions para. 39. 

JQ— 3 
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It is possible for the directors and managers to have a controlling 
interest in a company without making the company a director control- 
led company within the meaning of these provisions if the directors 
proper on the whole take less than 60 per cent, shares and each mana« 
ger is given less than 20 per cent, shares and the directors and mana- 
gers together take more than 60 per cent, shares. 

(22) “ written down value has the meaning assigned to 
that expression in sub-section (6) of Section 10 of the Indian 
Income-tax Act, 1922. 

It was found that the definition in the original Excess Profits Tax 
Bill had the effect of excluding the concession granted by the second 
proviso of Section 10 (6) of the Income tax Act. The Select Commit- 
tee, consequently, rejected this difinition and substituted for it the defi- 
nition contained in the Indian Income-tax Act, 1922, as amended in 
1939. The definition thus adopted is more favourable for those con- 
cerns which had any considerable amount of unabsorbed depreciation 
owing to an insufiicienGy of profits in past years. The definition con- 
tained in Section 10 (5) of the Indivan Income-tax Act runs as follows: — 

10. “(6) Written down value means — (a) in the case of assets 

acquired in the previous year, the actual cost to the assessee ; 

(6) in the case of assets acquired before the previous year but 
after the commencement of the Indian Income-tax (Amendment) Act, 
1939, the actual cost to the assessee less all depreciation allowable to 
him under this section ; 

(o) in the case of assets acquired before the commencement of 
the Indian Income-tax (Amendment) Act, 1939, the actual cost to the 
assessee less for each financial year since acquisition the amount of 
depreciation applicable to the assets at the rates in force for each such 
year since the 1st day of April, 1922. and at the rates in force on the 
Ist day of April, 1922, for each such year prior to that date : 

Provided that where the provisions of the proviso to sub-section 
(2) of Section 26 are applicable, the actual cost to the assessee referred 
to in clauses (a), (b) and (c) shall be the actual cost to the person sue* 
ceeded in the business, profession or vocation : 

Provided further that there shall not be so deducted from the actual 
cost any depreciation allowance or part of any depreciation allowance 
which was due for a year which ended prior to the Ist day of April, 
1939, but to which full effect was not given owing to the absence of 
profits or gains chargeable for that year, or owing to the profits or 
gains so chargeable being less than the allowance.” 

This definition was amended as follows by Act (XXIII of 1941) 
but effect should not be given to this Amendment in the making of 
any assessment for any year before the year ending Slst March 1943. 

“ (6) in sub-section (6), — 

(i) for clauses (b) and (o) the following clause shall be sub- 
Btitnted, namely : — 

** (6) in the case of assets acquired before the previous year 
the actual cost to the assessee less all depreciation actually allowed to 
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him under this Act, or any Act repealed thereby, or under executive 
orders issued when the Indian Income>tax Act, 1886, was in force : " ; 

(u) in the first proviso, for the words, brackets and letters 
“ clauses (a), (6) and (c) ” the words, brackets and letters “ clauses (a) 
and {b) ’* shall be JBubstitnted ; 

(Hi) the second proviso shall be omitted.” 

3, (1) There shall be the following classes of excess 

Exceas ptofita tax profits tax authorities for the purposes of this 
authoritiea. namely : — 

(a) the Central Board of Revenue ; 

(b) Commissioners of Excess Profits Tax ; 

(c) Assistant Coimuissioners of Excess Profits Tax, who 
may be either Appellate Assistant Commissioners of Excess 
Profits Tax or Inspecting Assistant Commissioners of Excess 
Profits Tax ; 

(d) Excess Profits Tax Officers ; 

(e) Boards of Referees. 

(2) Every Commissioner of Excess Profits Tax, Appellate 
Assistant Commissioner of Excess Profits Tax, Inspecting 
Assistant Commissioner of Excess Profits Tax and Excess Pro- 
fits -Tax Officer shall be a person who is exercising the functions 
of Commissioner of Income-tax, Appellate Assistant Commis- 
sioner of Inoomo-tax, Inspecting Assistant Commissioner of 
Income-tax and Income-tax Officer, respectively, under the 
Indian Income-tax Act, 1922. 

(3) The Central Board of Revenue shall, subject to the 

provisions of sub-section (2), appoint such persons as Commis- 
sioners of Excess Profits Tax, Appellate Assistant Commis- 
sioners of Excess Profits Tax, Inspecting Assistant Coinmis- 

sioners of Excess Profits Tax and Excess Profits Tax Officers 

as it thinks fit and such persons shall perform their functions 

in respect of such cases as the Central Board of Revenue 
may assign to them : 

Provided that such directions shall bo made entirely at the 
discretion of the Central Board of Revenue, and, in particular, 
it shall be competent for that Board to assign a case or class of 
oases to an officer who is not exercising in respect of that case 
or class of oases the corresponding functions in relation to the 
charge of income-tax under the Indian Income-tax Act, 1922. 

(4) All officers and persons employed in the execution of 
this Act shall observe and follow the orders, instructions and 
directions of the Central Board of Revenue ; 
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Provided that nothing in this sub-section applies to a 
Board of Referees : 

Provided further that no such orders, instructions or direc- 
tions shall be given so as to interfere with the discretion of the 
Appellate Assistant Commissioner in the exercise of his appel- 
late functions. 

(5) A Board of Referees shall consist of not less than three 
and not more than five persons, of whom not less than one-half 
shall be non-oflicials having business experience, and one shall 
bo a judicial officer who has exorcised the powers of a District 
Judge or who possesses such qualifications as are normally 
required for appointment to the post of District Judge, and who 
has held judicial office for a period of not loss than ten years. 

(6) Subject to the provisions of sub-section (5), the Central 
Government may make rules regulating the formation, composi- 
tion and procedure of Boards of Referees. 

Notifications appointing Excess Profits Tax Authorities. — The Central 
Board of Revenue has exercised its powers of appointment under sub- 
section (8) by Notifications published in the Gazette of India. See Roles 
and Notifications infra. 

Control of the Central Board of Revenue. — The two provisos to sub- 
section (4) are intended to secure that the Board of Referees, and the 
Appellate Assistant Commissioners in the exercise of their appellate 
functions, shall not be subject to any control of the Central Board of 
Revenue. 

Boards of Referees. — The wording of sub-section (6) corresponds 
with that used in the Indian Income-tax Act in relatson to the Appel- 
late Tribunal. The provision in sub-section (6) that the power to make 
rules with regard to the Boards of Referees (regulating their formation, 
composition and procedure) rests with the Central Government and not 
the Central Board of Revenue deserves special notice. 

The Central Government have framed roles under sub-section (6) 
relating to the formation, composition and procedure of the Boards 
of Referees. These rules are called the Excess Profits Tax (Boards 
of Referees) Rules, 1940, and are printed infra : See Rules and 
Notifications. 

4 . (1) Subject to the provisions of this Act, there shall, in 
ohatga of tax. respect of any business to which this Act applies, 
be charged, levied and paid on the amount by 
which the profits during any chargeable accounting period ex- 
ceed the standard profits a tax (in this Act referred to as 
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“ excess profits tax ”) which shall, in respect of any chargeable 
accounting period ending on or before the Slst day of March, 
1941, be equal to fifty per cent, of that excess and shall, in res- 
pect of any chargeable accounting period beginning after that 
date, bo equal to such percentage of that excess as may be fixed 
by the annual Finance Act : 

Provided that any profits which are, under the provisions 
of sub-section (3) of Section 4 of the Indian Income-tax Act, 
1022, exempt from income-tax, and all profits from any business 
of life insurance shall be totally exempt from excess profits tax 
under this Act. 

^ Provided further that, in the case of any business which 
includes the mining of any mineral, any bonus paid by or through 
the Central Government in respect of increased output of the 
mineral shall bo totally exempt from excess profits tax under 
this Act. 

® (2) Where a chargeable accounting period falls partly 
before and partly after the end of March, 1941, the foregoing 
provisions of this section shall apply as if so much of that 
chargeable occountiug period as falls before, and so much of 
that chargeable accounting period as falls after, the said end 
of March were oach a separate chargeable accounting period, 
and as if the excess of profits of that separate chargeable 
accounting period wore an apportioned part of the excess of 
profits arising in the whole period determined in accordance 
with the provisions of Section 7A. 

The Source of the Section ; English Acts of 1915 and 1939 compared, — 

This IS the charging section of the Act and corresponds to sub-sec- 
tion (1) of Section 12 of the Finance (No. 2) Act of 1939, and to sub- 
section (1) of Section 38 of the Finance (No. 2) Act of 1916. The word- 
ing of Section 12 (1) of the Act of 1939 is much simpler and happier. 

It is as follows : ‘ Where the profits arising in any chargeable accounting 
period from any trade or business to which this section applies exceed 
the standard profits, there shall, subject to the provisions of this Part 
of this Act, be charged on the excess a tax (to be called the excess pro- 
fits tax) equal to three-fifths of the excess.” The Indian Legislature 
appears to have preferred to some extent the language of the earlier Act 
of 1916, Section 38 (1) of which ran as follows : “ There shall be 


(1) This proviso added by the E. F. T. (Amendment) Ordinance, 1944. 

(2) This sub-seotion was inserted by the E.P.T. (Amendment) Act XI of 1941 and wf> i 
amended by Act XXIV of "941. 
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charged, levied and paid on the amount by which the profits arising 
from any trade or business to which this Part of this Act applies, in any 
accounting period which ended after the fourth of August 1914, and 
before the Ist day of July 1916, exceeded by more than £200, the pre- 
war standard of profits, as defined for the purposes of this Part of this 
Act, a duty (in this Act referred to as excess profits duty) of an amount 
equal to fifty per cent, of that excess 

The omission of the very comprehensive and significant expression 
‘ profits arising from any trade or business ’ which occurs both in the 
English Acts of 1919 and 1939 and the true scope of which has been 
considered minutely in several decisions is certainly not an improve- 
ment. 

Amendments. — The words ‘determined in accordance with the pro- 
visions of Sec. 7 A ’ were substituted by the Excess Profits Tax (Second 
Amendment Act) XXIV of 1941. This amendment was necessitated by 
the insertion of Sec. 7A which deals in detail with the computation of 
profits and capital in the case of chargeable periods which fall within 
this sub-section. The second proviso to sub-sec. (1) was added by the 
E.P.T. (Amendment) Ordinance, 1944. 

Charge of tax: Income tax and Excess Profits Tax compared. — Those 
who have had to deal with the Income-tax Acts would at the outset be 
struck with the difference between the wording of Section 4 of this Act 
which imposes the charge of the excess profits tax and that of Sec. 3 of 
the Income-tax Act which imposes the charge of income-tax. Income- 
tax is charged “ in respect of the total income of every individual, 
Hindu undivided family etc." On the other hand, this section of the 
Excess Profits Tax Act provides that ‘ there shall in respect of any busi- 
ness. ..be charged. ..on the amount by which the profits... exceed the 
standard profits a tax... refer red to as excess profits tax.* The reference 
to the persons on whom the charge is levied is conspicuously absent 
and the section speaks only of a charge in respect of certain businesses 
on a certain amount. This is due to a fundamental difference in the 
nature of the charge between the two taxes. 

The exact nature of the charge of excess profits tax and the differ- 
ence betweeen income-tax and excess profits tax in this respect have 
been considered in two English cases. 

It was argued in John Smith d Son v. Commissioners of Inland 
Revenue (12 Tax Cas. 266), a case governed by the Finance (No. 2) Act 
of 1915, that excess profits duty was imposed upon the business and 
not upon the owner. Referring to this argument Viscount Finlay 
said before the House of Lords; ‘ I cannot so read the clause [Sec. 46 
(2)]. The excess profits duty is charged not on the business but on the 
person who carried it on in the relevant accounting period. I cannot 
consider Section 45 (2) as empowering the Commissioners to assess to 
the duty a person who had no interest in the business during the ac- 
counting period in respect of which the assessment is made This 
statement however occurs in a judgment of the House of Lords in 
which Viscount Finlay dissented from all the other members of the 
House. 
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The besfc exposition of the subject is to be found in the decision of 
the Court of Appeal in Birt Potter d Hughes Ltd. v. Commissioners of 
Inland Revenue (12 Tax Cas. 976). In this case. Sir John Simon argued 
that excess profits duty was also a personal tax like income-tax. The 
Court of Appeal unanimously rejected this view. Lord Hanworth, M.R., 
dealt at some length with this topic. After referring to the wording of 
Section 38 of the Act of 1916, Lord Hanworth said: “It does not 
appear that the tax is charged upon a person in respect of his activities. 
It is a tax designed to catch a portion of the amount which is deemed 
by the Legislature to be in excess of the normal profits of the trade or 
business.” The learned Master of the Bolls then referred to the elabo- 
rate arguments qf Sir John Simon and the various statutory provisions 
referred to by him in support of his arguments, and said : “ Now, inter- 
esting as those sections may be, and useful as they may have proved in 
sustaining Sir John's argtiment, I think it is a good rule in this and in 
other cases to go back to the original charging section. Melius est 
petere fontes quam sectari rivulos ; and interesting as it may be to fol- 
low the rivulets, if I can use that expression in reference to Finance 
Acts, I prefer to go back to the original charging section, Section 38, 
and the subsequent sections of the Act of 1916, and it is plain that the 
Excess Profits Duty is charged not on the person, but on the amount 
by which the profits arising from a trade or business exceed the normal. 
By Section 39 :* “ The trades and businesses to which this Part of this 

Act applies are ail trades or businesses of any description 

except broadly, husbandry and professional activities So far as 

“ person ” is introduced, it is only introduced where the machinery for 
the collection of the taxis set in motion, namely, by Section 44*: 
“ The Commissioners of Inland Revenue may, for the purposes of this 
part of this Act, require any person engaged in any trade or business ” 
— to furnish them with a return ; and by Section 46, sub-section (2), 
“ The duty may be assessed on any person for the time being owning or 
carrying on the trade or business Those machinery sections illust- 
rate the fact that after you have determined that there are excess profits 
beyond the normal, on the amount of which there is a charge to tax, 
and after you have separately considered and determined the amount of 
those profits, then you can assess that tax upon the person who for the 
time being is owning or carrying on the trade or business. It may 
not be uninteresting to observe that if one turns to the Income-tax 
Act, it is to be noted that there is a personal tax. The charging section 
there is under Section 1, “ Where any Act enacts that income-tax shall 
be charged for any year at any rate the tax at that rate shall be charged 
for that year in respect of all property, profits, or gains respectively 
described or comprised in the Schedules marked A, B, 0, D and,E.” 
When one turns to Schedule D, one finds that the tax under Schedule D 
is to be charged in respect of the annual profits or gains to any person, 
and, speaking quite recently. Lord Wrenbury, in the case of Whitney v. 
Commissioners of Inland Revenue [1926] (A, C. 37) said at page 66 that 
the Income-tax Act, Sec. 1, charges income-tax in respect of all pro- 
perty, profits or gains. The charge is upon the person jn respec t of 

*BsetionB 44 and 46 ooriespoud to Seotions 13 and 14 of the Indian Act, 
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the property. Lord Davey, in an older case, said also — I am reading 
at page 45 in the case of the Attorney General v. London County Council 
[1901] (A. C. at page 26) : " Income-tax is intended to be a tax upon a 
person’s income or annual profits If therefore, one contrasts the 
scheme and form by which income tax is imposed, there is reason for 
saying that that tax is upon a person, in respect of his profits and gains ; 
whereas the tax which is imposed by the Excess Profits Duty Act is on 
the amount of the profits exceeding the normal, and unless there are 
such profits no tax is charged.” 

With regard to the argument based on the provision in the Sched- 
ule that profits are to be determined for the purposes of excess profits 
duty on the same principles as profits and gains are determined for the 
purposes of income-tax, Lord Hanworth said that ‘ That does not in- 
tend or mean that you are to take some concessions or rights which 
may enure to an income-tax payer and by reflex action say that the 
nature of the excess profits duty is altered. You have first of all to 
determine according to the system of the Income-tax Act, what are the 
profits and see whether there is any excess profits tax. It is for that 
purpose that the Income tax Acts are referred to in Section 40 (1), but 
not to say that all the intricate rights or liabilities which may occur in 
the Income-tax Acts are necessarily introduced into the scheme which 
is utilised only for the purpose of the computation of the amount of 
the profits. Sargant, L.J., also expressed the same opinion in 
these words: “To ray mind it is clear that under the express 
language of Section 38, sub-section (1), the unit of charge, the 
unit of assessment, is “any trade or business to which this Part 
of this Act applies It is true that the person who has to pay the 
duty is the person who carries on the trade or business, but the unit 
of assessment, the unit of the charge is the trade or business There 
is a provision in Section 14 of the Indian Act that excess profits tax 
payable in respect of any chargeable accounting period shall be payable 
by the person carrying on the business in that period. As in the 
English Apts this provision occurs in a section which prescribes the 
machinery for recovering the tax, and the remarks made by Lord 
Hanworth are fully applicable to the nature of the charge of excess 
profits tax under the present Indian Excess Profits Tax Act, There 
is however one important point in connection with the English Act 
of 1939 and the Indian Act of 1940 which should be noticed in this 
connection, and that is this. The view which was laid down in this 
case that each separate business is a separate unit for the purposes of 
assessment to excess profits tax under the Act of 1915 has been inten- 
tionally abrogated by the legislature in the English Act of 1939 and the 
Indian Act of 1940. There is a specific provision in the English Act 
of 1939 in Section 12 (5) that “ All trades or businesses to which the 
section applies carried on by the same person shall be treated as one 
trade or business for the purposes of this Part of the Act”; and a 
similar provision in the Indian Act [Section 2 (6), last proviso]. This, 
however, does not in any way alter the general nature of excess 
profits tax, namely, that it is a tax on the business and not on the 
person* 
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Essentials of the charge of Excess Profits Tax.— Under this section 
the essentia) features of the charge of excess profits tax are : (i) it is 
charged in respect of businesses ; (ii) the business must be one to which 
the Act applies ; (iii) the tax is charged on the excess profits of the busi- 
ness; and (iv) the profits must be of the chargeable accounting period. 
The section also prescribes (v) the duration of the charge, (vi) the rate 
of tax, and (vii) exempted profits. These topics are considered below in 
the order stated above. 

I. What is business. — The term business has been defined for the 
purposes of the Act in Section 2, clause 5. The ordinary connotation 
of the term is that mentioned in the interpretation section of the 
Income-tax Act, riz,, a trade, commerce or manufacture or any adven- 
ture in the nature of trade, commerce or manufacture. This definition 
has been extended for the purposes of the present Act by including 
within the terra : (i) professions and vocations other than those carried 
on by individuals which depend wholly or mainly on their personal 
qualifications, and (li) the holding of investments or property by 
companies or incorporated societies whose functions consist wholly 
or mainly in the holding of investments or property. These special 
provisions added by the Excess Profits Tax Act have been considered 
already under Section 2 (5), which defines business : See pp. 8-22 supra, 

[The general principles as to what constitutes business and its 
essential characteristics and the reported decisions of the English and 
Indian Courts relating to the meaning of business are dealt with fully 
in A. N, Aiyar's Indian Income-tax Act, 4th Ed,,pp, 40 to 65, Some 
special topics which arise during war conditions are dealt with below,^ 

Compulsory sales : Absence of commercial will. — In Guinness d Co, 
V. Inland lievenue Commissioners (1923 l.R. 186) the doctrine was ad- 
vanced that there can be no business or trade unless there is an exercise 
of the commercial will. In times of war various assets, fixed assets as 
well as stock in trade, may be taken over by the Governnjent under its 
compulsory powers and the owner may be forced to sell them to the 
Government at a fixed price or for compensation. It was held in the 
abovesaid case by a majority of the Judges that the profits made by 
such transactions are not profits of a trade. This doctrine, however, 
was emphatically rejected by the Court of Appeal and House of Lords 
in the Newcastle Breweries Case [1926] (12 Tax Cas. 927). In this case 
a quantity of rum was taken over by the Admiralty and a sum of 
money representing the cost thereof and a certain percentage of profit 
was paid to the brewers. Rowlatt, J., held that the profits were pro- 
fits from trade and that the mere fact of compulsion did not make any 
difference. In the Court of Appeal, Lord Hanworth, M. R., said that 
it was not easy to accept the argument that as the transaction was 
carried out under a compulsory requisition it cannot be treated as fall- 
ing within trade or business (p. 942). Warrington, L. J., said that the 
fact that the appellants were not free agents in the matter was irrele- 
vant, though no doubt it was an unusual mode of deriving gain from 
a particular asset. “ I cannot see,*' the Lord Justice said, “ that the 
absence of commercial will to trade can make any difference if the 
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transaction is in fact a commercial transaction giving rise to profit ” 
(p. 947). Sargant, L.J., said that the arguments based on the compul- 
sory character of the taking had little weight (p. 949). Before the 
House of Lords, Lord Cave, L.C., said : If the raw rum had been 
voluntarily sold to other traders the price must clearly have come into 
the computation of the appellants’ profits and the circumstance that 
the sale was compulsory and was to the Crown makes no difference in 
principle”; and Lord Phillimore observed : **The sale was none the less 
a trade sale because the sale was forced upon the appellant company.” 
Reference may also be made to Charles Brown dt Co. v. Commissioners 
of Inland Bevenue (12 Tax Cas. 1256) in which it was held that a trade 
carried on compulsorily and under compulsory conditions was still a 
trade, and the remuneration paid to the owners was profits of trade. 
The question whether when all the assets of a business are compulsorily 
acquired and the whole business is stopped, the profits made thereby 
are profits of trade or a capital receipt is a slightly different one, and 
will be considered when we deal with what are ‘ profits.* 

Activities of companies. — On the question whether an activity which 
if carried on by an individual would not amount to business would 
become so by the fact that it is carried on by a company Rowlatt, J., 
said in the case of The Marine Steam Turbine Go. Ltd, (12 Tax Gas. 
174) as follows : ” If any private person occupied the position which 
the respondent company occupies, it would be ludicrous to speak of 
him as carrying on a business. But it is said that the respondent 
company is not a private individual but an incorporated company, and 
that, no doubt, it is... It is said by the Crown that merely because it 
continues to exist like this to receive these monies an^ is a registered 
company it is carrying on * business ’ within the meaning of the Act. 
I am unable to come to that conclusion.” 

But the following observations in the Korean Syndicate Case (12 
Tax Gas 181) show that the fact that the activity is one carried on by 
a company is not wholly irrelevant. Lord Sterndale, M. R., said : ” I 
do not assent, either that there can be no difference between an indivi- 
dual and a company. If you once get the individual and the company 
spending exactly on the same basis then there would be no difference 
between them at all. But the fact that the limited company comes into 
existence in a different way is a matter to be considered. An indivi- 
dual comes into existence for many purposes, or perhaps sometimes 
for none, whereas a limited company comes into existence for some 
particular purpose, and if it comes into existence for the particular 
purpose of carrying out a transaction by getting possession of conces- 
sions and turning them into account, then that is a matter to be con- 
sidered when you come to decide whether doing that is carrying on a 
business or not.” Commissioners of Inland Bevenue v. The Korean 
Syndicate Ltd, (12 Tax Gas. 181 at p. 202). 

In the same case Lord Atkin said : ** Now, I quite agree that it 
does not necessarily follow that because a company is incorported 
nnder the Companies Act it is carrying on a business. The Companies 
Act allows any association of persons, for a lawful purpose, to be re- 
gistered in accordance with the provisions of the Act and one knows 



SECTION 4 


43 


that a company may be registered for professional purposes, and com- 
panies may be registered which are called under the Act associations 
that are not carried on for profit. But in this case you have a company 
formed by an association of persons clearly for a profit, and the pur- 
pose for which they are associated is described by themselves as being 
for the purpose, amongst others, of acquiring concessions and turning 
them to account for the purpose of making a profit which they nxky 
distribute amongst their shareholders,” and the learned Lord held that 
this clearly amounted to carrying on a business: Per Lord Atkin (12 
Tax Gas. at p. 204). See also per Younger^ L.J., at p. 207. 

Referring to these observations Bowlatt, J., said on a subsequent 
occasion : “ I do not think Younger, L.J., meant to say it, nor has any- 
body said, as far as I can see, that the mere fact that it is a company 
carrying on something, makes that something a business, when it 
would not have been a business if a private person had been carrying 
it on. Nobody has gone the length of saying that, but it is obvious 
from what the Master of the Rolls said, that when you are considering 
whether a certain form of enterprise is carrying on business or not, it 
is material to look and see whether it is a company that is doing it.” 
Per Row latt, J., in Gommissioners of Inland Itevenue‘Y. Birmingham 
Theatre Boyal Estate Co.,, Ltd. [1923] (12 Tax Cas. 680). 

Business and Property distinguished. — Income from business has to 
be distinguished from income from property though sometimes it may 
be difficult to do so. If a man keeps on developing land and selling 
year after year he would be carrying on business ; but if he has got 
land and keeps on building on it and never sells it at all, but has rent 
from the houses that he builds, he does not carry on a business, but is 
merely investing his money in new property and keeping it : Per 
Rowlatt, J., in Commissioners of Inland Bevenue v. Sangster (12 Tax 
Gas. 208 at p. 216). Letting out of property and the holding of invest- 
ments and property by private individuals does not amount to busi- 
ness : (cf. Council of State' Debates). Where a large area of land was 
purchased jointly by several persons and resold in plots at a profit it 
was held that the transaction amounted to business : Thakur Datt 
Sarma and others v. Commissioner of Income-tax^ Punjab [1939] 
(7 I.T.R. 164) ; see also K. H. Mody In re [1940] (8 I.T.R. 179). 

See also A. N-. Aiyar's Indian Income-tax Act, 4th Edition, p. 62, 
for further information on this subject. 

Business and Profession distinguished. — This subject has been con- 
sidered under Profession : see p. 10 supra. 

Business and Employment distinguished. — This subject has also been 
considered at p. 20 supra. 

II. Business to which the Act applies. — These are specified in Sec- 
tion 6 of the Act and will be considered under that section. 

III. What are profits. — Under this Section (Section 4) excess profits 
tax is levied on the amount by which the * profits ' daring any char- 
geable accounting period exceed the standard profits. The next ques- 
tion, therefore, which falls for determination is what are the ^ profits^ 
of a business. Before dealing with this important topic two prelimin- 
ary observations have to be made. 
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' Profits’ and ‘ Income’. — It v/ill be noticed that the words used in 
the charging section of the Income-tax Act are ‘ income, profits arid 
gains while only the word ‘ profits * is used in the Excess Profits 
Tax Act. This raises the question whether the expression ‘ profits * of 
a business is narrower than * income, profits and gains ’ of a business. 
That the word ‘ income * standing by itself is of wider significance than 
‘ profits * is clear, but as applied to businesses is there any difference? 
The Judicial Committee said in King v. J5.0. Fir and Cedar Lumber 
Co, [1932] (A.C. 441) that “ moneys which are not strictly ‘ profits * of 
a business may yet be incoipe of the tax^ payer They said that the 
real question in that case was whether the insurance moneys in ques- 
tion (moneys received under a policy of insurance of net profits lost by 
a period of shutting down business owing to fire) constituted * income ’ 
of the respondent within the meaning of the Taxation Act and not 
whether they were ‘ profits * of its business, and held that the moneys, 
though not ‘ profits ’ were yet ‘ income ’ from a business and were sub- 
ject to income-tax. This case is some authority for the view that ‘ pro- 
fits * is narrower than ‘ income ’ and that there may be ‘ income ^ from 
business which is not* profits ’ and which is not within the purvic w of 
the excess profits tax. ‘Profits', however, seems to be Used in the 
wide sense of income in the Excess Profits Tax Act and it is doubtful 
whether the Act contemplates that the ‘profits ' of a business assessable 
to Excess Profits Tax are in any way narrower than the ‘ income, 
profits and gains ' of a business which are assessable to income-tax. 

‘ Profits * and ‘ Gains — An argument w^as advanced in the case of 
the Pori of London Authority v. Commusioners of Inland Revenue (12 
Tax Gas. 122) on the fact that the words * and gains ' are not to be 
found in the provisions relating to Excess Profits Tax. On this point 
Lord Sterndale, M.R., said (12 Tax Gas. at p. 137): ‘It was however 
argued that they were not liable to excess profits duty because that was 
chargeable on profits only while the Income-tax Acts used the words 
* profits and gains ' and it was contended that revenue which the recei- 
ver could apply to his own purpose was a profit while revenue which 
he had to apply to public purposes was not a profit but only a gain, 
and therefore not chargeable with excess profits duty. I asked the 
Counsel who argued this point if he could refer me to any authority 
establishing this distinction between profit and gain and he cited a 
passage from- Mersey Docks and Harbour Board v. Lucas (2 Tax Gas. 
at p. 29). That passage, however, so far from estal^lishing the distinc* 
tion, negatives it, for Lord Selborne expressly says that in the Act of 
Parliament “ profits ” and “gains” are equivalent terms, and I find 
that Mr. Justice Phillimore in Delage v. Nugget Polish Co. (92 L.T. 
683) says : “I take the word ‘gains' to be no larger than the word 
‘profits’.” This statement of Lord Sterndale shows that ‘ profits ’ 
and ‘ gains ’ are equivalent terms and that nothing turns upon the 
omission of the words ‘and gains’ in the charging section of the Excess 
Profits Tax Act. The judgment of Lord Halsbury in Oresham Life Assur- 
ance Society v. Styles (3 Tax Cas. at p. 188-189) also confirms this view. 

Definition of profits. — The word * profits ’ has been defined in Sec- 
tion 2 (19) of the Act thus: ‘profits’ means profits as determined in 
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accordance with tlje First Schedule. The First Schedule merely gives 
some rules for the computation of profits. As to what are ‘ profits* 
of a business and what distinguishes profits from capital receipts we 
have to refer to the decided cases and the principles laid down therein. 

The three well-known and oft quoted definitions of ‘profits* are 
those of Lord Herschell, Lord Halsbury and Lord Esher. The defini- 
tions of Fletcher Moulton, L.J., and Professor Marshall have also been 
judicially noticed, 

(i) “ The profit of a trade or business** said Lord Herschell “is the 
surplus by which the receipts from the trade or business exceed the 
expenditure necessary for the purposes of earning those receipts**: 
Bussell V. Aberdeen Town and County Bank (2 Tax Cas. at p. 327). 

(ii) “The profit upon which income-tax is charged’*, said Lord 
Halsbury, “ is what is left after you have paid all the necessary expenses 
to earn that profit. Profit is a plain English word; that is what is 
charged with income-tax ** : Ashton Gas Go, v. Attorney -General [1906] 
(A.G. 10). Lord Halsbury further said in Gresham Life Assurance 
Society v. Styles (3 Tax Cas. ]86) that profits and gains must be as- 
certained on ordinary principles of commercial trading and that the 
word profits ‘ is to be understood in its natural and proper sense — in a 
sense which no commercial man would misunderstand.* 

(ill) Lord Esher defined profits in those words : “ the diflference 
between the expenses necessary to earn the receipts of the year, and 
the receipts of the year are the profits of the business for the purpose of 
income tax **: City of London Contract Corporation v. Styles (2 Tax Cas. 
239 at p. 244). 

(iv) Fletcher Moulton, L,J.*s definition which has been the subject 
of much criticism is as follows : “The word ‘profits* has, in my opinion, 
a well defined legal meaning, and this meaning coincides with the funda- 
mental conception of profits in general parlance, although in mercan- 
tile phraseology the word may at times bear meanings indicated by the 
special context which deviate in some respects from this*fundamental 
signification. ‘Profits* implies a comparison between the state of busi- 
ness at two specific dates usually separated by an interval of a year. The 
fundamental meaning is the amount of gain made by the business dur- 
ing the year. This can only be ascertained by a comparison of the 
assets of the business at the two dates. For practical purposes these 
assets in calculating profits must be valued and not merely enumerated 

A depreciation in value, whether from physical or commercial 

causes, which affects their realizable value is in truth a business loss... 

But though there is a wide field for variation of practice in these 

estimations of profits in the domestic documents, this liberty ceases at 
once when the rights of third persons intervene. For instance, the 
revenue has a right to a certain percentage of the profits of a company 
by way of income-tax. The actual profit and loss accounts of the com- 
pany do not in any way bind the Grown in arriving at the tax to be 
paid.’*: In re Spanish Prospecting Co, Ltd. [1911] (1 Ch. 92). 

(v) Professor Marshall in his ‘ Principles of Economics ’ defines 
‘ profits * thus : ‘ when a man is engaged in business his profits for the 

year are the excess of his receipts from his business daring the year over 
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his outlay for his business, the difference between the value of his 
stock and plant at the end and at the beginning of the year being taken 
as part of his receipts or part of his outlay according as there has been 
an increase or decrease of value.’ This definition has been criticised by 
Farwell, J., in Bondv. Borrow^ Steel d Go. [1902] (1 Ch. 363 at p. 366) 
on the ground that, stock and plant ’ obviously include both fixed and 
circulating capital, implying thereby that if only circulating capital 
was meant the definition might have been acceptable : [see 12 Tax 
Gas. 337]. 

Definitions discussed : The Naval Colliery Case. — The true definition 

of profits for purposes of income-tax and excess profits tax is that laid 
down by the House of Lords in the Naval Colliery Case (12 Tax Cas. 
1017). Referring to the judgment of Fletcher Moulton, L. J., Lord 
Hanworth, M.R., said in the Naval Colliery Case: Taking the judg- 
ment as a whole, I cannot think that it was intended to lay down that 
profits for the purposes of income-tax can be calculated otherwise than 
according to the usual methods of business. Lord Justice Moulton in- 
dicates the notion of profits theoretically; but there are many passages 
which show that he realised that such a standard was not adhered to in 
ordinary commercial practice. The judgment was not given in an income 
tax case and if it did intend to establish a new method of calculating 
profits it is in conflict with the Goltness Iron Co. v. Black (6 A.C. 315)”. 
Lord Hanworth said that this case shows that though the true profits for 
puroposes of political economy are to be estimated in the manner which 
Lord Moulton explained, the rule for estimating profits for income tax is 
different and that a distinction must be observed for income tax pur- 
poses between outlay of capital assets, and disbursements and expenses 
upon the trade carried on. Lord Hanworth concluded that the true 
liile to' be followed for income-tax purposes is the working rule esta- 
blished by Lord Herschell in Russel v. Town and County Bank (13 
A. C. at p. 424 ; 2 Tax Cas. 321 at p. 327), and by Lord Halsbury in 
Oresham Life Assurance Society v. Styles (1892 A.C. at p. 316 ; 3 Tax 
Cas. at p. 189), and also by Lord Esher in City of London Contract 
Corporation v. Styles (4 T.L.R, 61 ; 2 Tax Cas. at p. 244), namely, ” the 
difference between the expenses necessary to earn the receipts of the 
year and the receipts of the year, are the profits of the business for the 
purposes of income-tax,” 

In the House of Lords, Lord Buckmaster said : the appellants 
say that the proper method of taking accounts for purposes of deter- 
mining the profit of the trade is to value everything at the beginning 
and at the end of the accounting period and find the difference and 
this view they base on Lord Justice Moulton’s statement in In re The 
Spanish Prospecting Co. Ltd. [1911] (1 Ch. 92). It is obvious that such 
a principle, which may have application in certain cases, cannot be 
universally applied, and, indeed, it is admitted by Counsel that it needs 
material modification. Lord Moulton himself pointed out at p. 101 
that the rule ceases to apply when the Grown interferes. Nor can the 
rules applicable to wise and prudent trading be used in thia connection 
as was pointed out by Lorn Cairns in Goltness Iron Co. v. Black (1 Tax 
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Cas. at p. 312) where he says : “It may be proper for a trader, or for 
a trading company to perform in his or their books an operation of 
this kind every year, in order to judge of the sum that can in that year 
be safely taken out of the trade and spent as trade profits/’ but it can- 
not be done when the question is the amount of profits received ”, 
After disposing of the theory of Lord Moulton, Lord Buckmaster laid 
down the true meaning of profits for purposes of income-tax in these 
words : “ What these profits are for purposes of the Income-tax Acts 
was defined by Lord Herschell in Bussell v. Town and County Bank 
(13 A.C. 418 at p. 424) in these words : ‘ The profit of a trade or busi- 
ness is the surplus by which the receipts from the trade or business exceed 
the expenditure necessary for the purpose of earning those receipts 
This may therefore be taken to be the correct definition of profits for 
excess profits tax purposes. Referring to Lord Moulton’s statement, 
Lord Warrington of Glyffe said (12 Tax Cas. at p. 1062) : ‘ The learned 
Lord Justice was dealing not with a profit and loss account for purposes 
of income-tax but with a balance sheet intended to show the actual 
financial condition of a business at the end of a business year \ 

There are two other general statements also about profits which, 
though somewhat conflicting, require notice here. In the case of 
Alexander Von Glen d Co. Ltd. (12 Tax Gas. 232 at p. 239) Warrington, 

L. J., said : “Now the first thing I desire to say about it is that in my 
opinion the question whether the deduction is to be allowed is one 
that must be determined by the rules regulating the assessment of 
income-tax and not by rules regulating what may be allowed in the 
preparation either for a company, or for an individual or for a firm of 
the balance sheet or the profit and loss account But Lord Hanworth, 

M. R., observed in Worsley Brewery Go. Ltd. v. Inland Revenue (17 Tax 
Gas. at p. 356) : “Now it is quite true that the assessment of profits 
and gains for income-tax is an assessment which has to be corrected 
in accordance with the directions laid down by the statute, but subject 
to those corrections, the proper Way of ascertaining the profits and 
gains is by the ordinary business method whereby those profits and 
gains would be ordinarily determined by businessmen ’’. 

Receipts and expenditure explained. — Referring to the accepted de- 
finition of profits Mr. Justice Rowlatt said as follows : “ Receipts and 
expenditure require explanation. Receipts include debts due and they 
also include, at any rate in the case of a trader, goods in stocks. Ex- 
penditure includes debts payable ; and expenditure incurred in repairs, 
the running expenses of a business and so on, cannot be allocated 
directly to corresponding items of receipts, and it cannot be restricted 
in its allowance in some way corresponding, or in an endeavour to 
make it correspond, to the actual receipts during the particular year. 
If running repairs are made, if lubricants are bought, of course no 
enquiry is instituted as to whether those repairs were partly owing to 
wear and tear that earned profit in the preceding year or whether they 
will not help to make profits in the following year and so on. The 
way it is looked at and must be looked at is this, that that sort of 
expenditure is expenditure incurred on the running of the business as 
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a whole in each year, and the income is the income of the businesB as 
a whole for the year, without trying to trace items of expenditure as 
earning particular items of profit ; Naval Golliery Co.'s Case (12 Tax 
Cas. at p. 1017). 

Depreciation of fixed capital assets. — Provision to meet depreciation 
of fixed capital assets is not allowed : Per Lord Hanworth, M. R., in 
Naval Golliery Co.^s Case (12 Tax Cas. 1034). In this case Lord Han- 
worth relied on Goltness Iron Go, v. Black (6 A.C. 316). Clayton's Case 
(2 Tax Cas. 464) and Alianza Go., Ltd. v. Bell (6 Tax Cas. 60). In the 
last case Mr. Justice Channel! said : ‘ Any prudent person who carries 
on business or gets an income from something in which the capital 
is necessarily wasting either by lapse of time as ir the case of leasehold 
or by reason of the using up of the material with which he starts as 
part of his capital, will provide for such a case by a sinking fund — 
by putting aside each year so much in order to meet the exhaustion of 
the capital. But although it is a prudent course to adopt any deduction 
in respect of it is not permitted in the Income-tax Acts’. That judg- 
ment was affirmed in the Court of Appeal [1906] (1 K. B. 184) and in 
the House of Lords [1906] (A.C. 18). 

To the argument that a sum of money required to repair damage 
to a capital asset which has occured ought to be treated as an expen- 
diture deductible from such receipts before arriving at the profits, 
Lawrence, L, J., said : In ray opinion the loss so suffered is a loss to 
the fixed capital assets of the company and if it were permissible to 
deduct such a loss from revenue before arriving at the profits the ap- 
pellants’ contention would be sound — but the authorities are against 
the permissibility of computing profits on the basis of a valuation of 
fixed capital assets ” : Naval Colliery Go's Case (12 Tax Cas. at pages 
1042-43). And Lord Warrington said: “When everything has been 
said that can be said this claim is really for “ deterioration in the value 
of a capital asset of the business and such a claim cannot be allowed 
in the computation of profits for the purpose of income-tax and there- 
fore cannot be allowed for the computation of profits for the purpose 
of excess profits duty.” Lord Warrington again said (at p. 1061) ; 
“Though depreciation in capital assets may be a proper item in the 
balance sheet it would not be a proper debit item in the profit and loss 
account for tax purposes 

Reserves for making good lost fixed capital. — It is well settled that the 
profits and gains of a business must be ascertained on ordinary com- 
mercial principles. It is clear that in applying those principles it is 
right and proper that all assets constituting circulating capital such 
as stock should be valued and such assets should be treated as income 
before ascertaining profits. It is equally clear that in applying these 
principles any sum set aside as a reserve for the purposes of making 
good a lost fixed capital asset, whether actually incurred or merely 
apprehended cannot properly be deducted from receipts before ascertain- 
ing profits, but must be treated as an application of profits: Per Law- 
rence, L.J., in Naval Colliery Co.'s Case (12 Tax Cas. at p. 1044). In 
another part of the same judgment, the learned Lord Justice said : “ It 
is well settled and indeed was not disputed that a sum set aside for 
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reserve to meet apprehended losses in the future is not deductible |rom 
receipts when ascertaining profits for income-tax purposes as it is not 
an expenditure before ascertaining profits but an application of the pro- 
fits themselves. In my opinion the same principle applies to a reserve 
fund set aside out of income to meet a loss to fixed capital assets which 
although in fact incurred during the accounting period has not been 
made good during that period”: Naval Colliery Case (12 Tax Cas. 
1043). Similarly in Edward Collins d Sons' Case (12 Tax Cas. at p. 
781) the Lord President Clyde said that the practice of putting part of 
the profits in reserve has no effect on the true amount of profits actually 
made, and will not prevent the whole of the profits including the part 
put to reserve being taxed. 

Fall in the value of stock an exceptioneto the rule — What seems an 
exception to the rule that loss which has not been actually incurred 
cannot be deducted, is recognised where a trader has purchased and still 
holds goods or stocks which have fallen in value. Though no loss has 
been realised and loss may not occur at all, still at the close of the 
year he is permitted to treat these goods or stocks as of their market 
value. But this exception to the general rule has never however been 
extended to the case of probable or indeed apparently inevitable loss to 
bo incurred in the execution of future contracts entered into during the 
year in question : Per Lord Sands in Whirmter d Co, v. Commissioners of 
Inland Revenue [1925] (12 Tax Cas. 813, at p. 827). This difference is 
adverted to in the following passage in Edward Collins d Sons^ Case: 
“ it 18 common ground in this case that if the goods here in question 
had been taken in stock and had at the end of the accounting period, 
fallen in value, allowance for this loss would have been made in esti- 
mating the profits of the year, although the loss was not a realised one 
in money and its ultimate amount might be uncertain. The distinction 
may not be very clear between such a case and the present one where 
the merchant came under obligation to take delivery of the goods which 
have fallen in value below the price which he is bound to pay for them. 
But, be that as it may, a distinction is well recognised and no deduction 
IS allowed in ascertaining the profits of the year in respect of unprofit- 
able contracts which have been entered into during the tax year but 
have not been executed by way of payment or receipts of goods or 
otherwise during this year.” (12 Tax Cas., at p. 784). 

Trading receipts and capital receipts distinguished. — As Lord Mac- 
millan recently observed, the problem of discriminating between a 
trading receipt and a capital receipt has frequently engaged the atten- 
tion of the Courts and in general though the distinction is well recog- 
nised and easily applied, from time to time cases arise where the item 
lies on the border line and the task of assigning it to income or capital 
becomes one of much refinement. This subject has been considered 
generally at pp.98to 124 of the 4th Edition of A,N, Aiyar's Commentary 
on the Income tax Act, We propose to deal here in greater detail with 
the cases which arose in connection with excess profits duty in the 
United Kingdom and topics not dealt with fully in the Commentary^ 
E-4 
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Compensation for compulsory hiring. — In one of the earliest cases the 
Admiralty took over compulsorily on hire a steam drifter which till then 
was engaged in herring fishing. In the assessment for the period 
ended March 16, on the profits made before and after the hiring it was 
held that what the owner earned as hire from the Admiralty was not 
mere compensation for the stoppage of his business but was profit from 
business and that, notwithstanding the differcant uses to which the ship 
was put, the assesses was carrying on the same trade throughout, 
namely, employing a ship for profit : Sutherland v. Commissioners of 
Inland Revenue (12 Tax Gas. 63). 

Compensation for permanent stoppage of business. — Compensation 
paid for permanent stoppage of business stands on a different footing. 
In the Olenboig case a railws^ company instituted an action to restrain 
the Glenboig Union Fireclay Co., (who held some mining leases from 
the Railway Co.) from working up fireclay under the railway on the 
ground that fireclay was not a mineral, and pending the action obtain- 
ed an interdict against the Fireclay Co. The action was ultimately 
dismissed. The Railway Co. thereupon resorted to its compulsory 
powers and prevented the Fireclay Co. from working the mines and 
paid some damages in respect of the expenditure incurred by the Fire- 
clay Go. in keeping the field under dispute open pending the action. It 
was held by a majority of the Court of Session of Scotland that the sum 
of money received as damages by the Fireclay Co. was not profits aris- 
ing from its trade or in the nature of such profits but capital. The 
Railway Co. having ultimately placed a permanent embargo, the ex- 
penditure represented a dead loss of so much capital and it was to recoup 
this loss that the amount was paid. It was incurred in protecting a 
capital asset which turned out to be unproductive : The Glenboig 
Union Fireclay Go, v. Inland Revenue Commissioners [1922] (12 Tax 
Cas. 427 ; 1921 S.O. 400). 

Compensation for compulsory acquisition of fixed assets. — There is a 
distinction between profits of a trade or business and compensation for 
loss of profits through sterilisation of fixed assets, e-g., by compulsory 
acquisition of assets from which profits might have been earned. This 
principle is also laid down in the Qenboig Union Fireclay Go,*8 case 
{supra) by the House of Lords. The Fireclay Co. carried on business as 
manufacturers and merchants of fireclay. Fart of their property con- 
sisted of mining rights over certain beds of fireclay. An adjoining Rail- 
way Go. feared that mining near their railway may cause them damage 
and under the Scottish Railways Act the Fireclay Go. were prevented 
from working a certain area near the railway and in consideration 
were awarded a sum of £ 16,316 as compensation in 1913. The com- 
pany claimed that this sum was part of their profits of the pre-war year 
of 1913. I The House of Lords (Lord Buokmaster, Lord Atkinson, Lord 
Sumner, Lord Wrenbury and Lord Carson) unanimously held, con- 
firming the decision of the majority of the Court of Session of Scotland, 
that the compensation thus recovered was not a profit or a sum in the 
nature of a profit earned in the course of the company’s trade, but a 
capital asset. 
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Beferring to this point, Lord Backmaster, L. C., said before the 
Hoase of Lords : 

It therefore only remains to consider whether the sum of 
16,316 was properly included as a profit in the Appellants’ balance 
sheet for the year ending 3l8t August, 1913. The argument in support 
of its inclusion can only be well founded if the sum be regarded as pro- 
fits, or a sum in the nature of profits, earned in the course of their 
trade or business. I am quite unable to see that the sum represents 
anything of the kind. It is said, and it is not disputed, that the amount 
in fact was assessed by considering that the fireclay to which it related 
could only be worked for some two and a half-years before it would 
be exhausted and it is consequently urged that the amount therefore 
represents nothing but the actual profits for two and a half-years re- 
ceived in one lump sum. 1 regard that argument as fallacious. In 
truth the sum of money is the sum paid to prevent the Fireclay Com- 
pany obtaining the full benefit of the capital value of that part of the 
mines which they are prevented from working by the Railway Com- 
pany. It appears to me to make no difference whether it be regarded 
as a sale of the asset out and out or whether it be treated merely as a 
means of preventing the acquisition of profit that would otherwise be 
gained. In either case the capital asset of the Company to that extent 
has been sterilised and destroyed, and it is in respect of that action that 
the sum of £ 15,316 was paid. It is unsound to consider the fact that 
the measure adopted for the purpose of seeing what the total amount 
should be, was based on considering what are the profiits that would 
have been earned. That, no doubt, is a prefectly exact and accurate 
way of determining the compensation, for it is now well settled that 
the compensation payable in such circumstances is the full value of the 
minerals that are to be left unworked, less the cost of working, and 
that is of course, the profit that would be obtained were they in fact 
worked. But there is no relation between the measure that is used 
for the purpose of calculating a particular result and the quality of the 
figure that is arrived at by means of the application of that test. 
I am unable to regard this sum of money as anything but capital 
money, and I think therefore, it was erroneously entered in the balance 
sheet ending 3Ist August, 1913, as a profit on the part of the Fireclay 
Company.” 

Lord Wrenbury explains the difference between profit and price 
paid for sterilisation of a capital asset from which profit might have 
been earned, in the following passage; 

“First, as to the £15,316, this was compensation for being pre- 
cluded from working part of the demised area which otherwise the 
Appellants might have worked and thereby made profit. Was that 
compensation profit? The answer may be supplied, I think, by the 
answer to the following question. Is a sum profit which is paid to an 
owner of property on the terms that he shall not use his property so 
as to make a profit? The answer must be in the negative. The whole 
point is that he is not to make a profit and is paid for abstaining from 
seeking to make a profit. The matter may be regarded from another 
point of view : the right to work the area in which the working wm 
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to be Abandoned was part of the capital asset consisting of the right to 
work the whole area demised. Had the abandonment extended to the 
whole area all subsequent profit by working would, of course, have 
been impossible, but it would be impossible to contend that the com- 
pensation would be other than capital. It was the price paid for steri- 
lising the asset from which otherwise profit might have been obtained. 
What is true of the whole must be equally true of part.** 

In Arthur Guinness dt Sons Ltd. v. Commissioners of Inland 
Revenue [1923] (2 I.E. 186) a large quantity of barley which had been 
purchased by a company for use in the manufacture of stout had been 
requisitioned by the Pood Controller under the Defence of the Realm 
Act and sold under his instructions at prices fixed by him. The Com- 
missioners of Inland Revenue held that the profit arising from the sale 
of this barley under the instructions of the Governor formed part of the 
profits arising from the trade or business of the company. The King’s 
Bench of Ireland upheld this decision, but it was reversed by the Court 
of Appeal who held by a majority that there was no sale and the com- 
pensation money was not trade profit. The Master of the Rolls said : 
‘ The barley taken ovei* was a capital asset. That asset was sterilised 
as a profit making material The authority of this decision is consider- 
ably shaken by the case of Newcastle Breweries Ltd.^ in which the 
Court of Appeal and the House of Lords have, on the whole, expressed 
disagreement with this case, although some of the Lords have also tried 
to distinguish it. 

Compensation paid for compulsory acquisition of stock in trade ; New- 
castle Breweries Case. — The difference between compensation paid for 
stopping a trade or business altogether by placing an embargo on it or 
acquiring all its fixed assets or sterilising them and price paid in the 
form of compensation for goods compulsorily purchased by the Govern- 
ment is clearly explained in the Newcastle Breweries Case, In this case 
a quantity of raw rum was taken over by the Admiralty and a sum of 
money representing the cost of the rum and a certain percentage of 
profit was paid to the company. Subsequently a further sum was also 
awarded by the War Compensation Court. In the Court of Appeal 
Lord Hanworth, M.R., referring to this distinction said : ‘ I agree with 
Rowlatt, J., that {he Glenboig Case (12 Tax Cas. 427) does not afford 
any guidance in the present. It was a case in which certain mining 
rights were surrendered for a payment made and those rights became 
sterilised. It was the sale of a capital asset out and out and prevented 
the acquisition of profit that might have been obtained if the mining 
rights had been exercised and the fireclay worked. The money received 
was capital. But it cannot be said that the Admiralty in taking the rum 
sterilised the appellants’ business or any part of it. The rum was in- 
tended to be sold at some time in the carrying on of the appellants’ 
business. Its requistion caused it to be dealt with sooner than later, 
but along the same channel down which it was always intended that it 
should pass from the appellants’ possession, namely by sale.’ Sargant, 
L. J.y referring to the Glenboig and Guinness Cases, said that there is an 
essential distiction between them, namely, that ' in the Glenboig Case 
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the compulsory taking was part of the fixed assets of the company and 
therefore amounted pro tanto to a sterilization of an asset essential to 
the conduct of the company’s business, whereas in the Guinness Case 
the asset taken formed part of the circulating capital of the company 
only, and the sum paid was available for replacing, and was actually 
used to replace, the whole or the greater part of the asset taken. To 
such a transaction, the learned Lord Justice said, the word sterilisation 
and the ideas connoted by that word are wholly inapplicable (12 Tax 
Gas. at p. 950). In the House of Lords, Lord Gave, L.G., affirming the 
decision of the Court of Appeal said that the transaction was a sale in 
the business, and although it affected the circulating capital of the 
company it was none the less proper to be brought into their profit and 
loss account. There was nothing in the Qlenboig Case which was in- 
consistent with this view and if the Guinness Case said anything to the 
contrary, the Lord Chancellor said, he did not agree with it. Viscount 
Dunedin also concurred with the Lord Chancellor and said that the 
taking of the rum had no analogy with the embargo on working the 
clay fields in iheGlenboig Case, The payment of the rum was in no 
sense a return of capital. It was simply a realisation of a portion of 
th^ stock in trade at rather an earlier stage of the process than was the 
case with ordinary sales. Viscount Dunedin was of opinion that the 
Guinness Case was not identical ; if it were, it would have to be recon- 
sidered : Newcastle Brevjeries Case [1927] (12 Tax Cas. 927). 

Compensation for detention of ship by paramount power. — Where two 
ships ready for a voyage were detained by the order of the Government 
during a coal strike for a certain number of days and the shipowners 
were subsequently paid certain sums of money as compensation for 
loss of use of the ship and wages it was held that the sum received for 
loss of use of the ship owing to detention by the paramount power was 
a profit arising from the trade as shipowners. Rowlatt, J., distinguish- 
ed the case of (i) compulsory user of ships by Government in which the 
compensation paid will be treated as hire: Sutherland's Case (12 Tax 
Cas. 63) ; (ii) payments by way of demurrage or damages for detention 
which arise out of contract which are made in the course of the trade; 
(iii) amounts paid for cancellation of contracts, which are also received 
in the course of the trade as held in Short's Case (12 Tax Cas. 956) ; (iv) 
compensation paid for loss where the source of the income is destroyed : 
Glenboig Union Case (12 Tax Cas. 427). He said in the case on hand 
the sum had accrued, not in consequence of any arrangements made, or 
steps taken, or policy pursued, or action done, or anything of the sort, 
by the person in the course of carrying on his trade, but it was a sum 
which was. due in consequence of an interruption. It was money 
which became payable in view of the exercise of paramount super- 
vening right on Ihe part of persons outside the trade, which is 
wholly independent of any .steps taken by the person conducting 
the trade. The learned Judge then stressed on the fact that the 
nature of the measure of the sum had no relation to the quality of 
the payment as laid down by Lord Buckmaster in the Glenboig 
Case. He said that the money in question was paid not as 
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compensation for the temporary interraption of the trade bat in lieu of 
receipts which the shipowners might have earned daring the days daring 
which they were detained and were receipts arising from the trade. 
It is noteworthy however, that Rowiatt, J., has pointed out that cases 
where a source of income from property or business is temporarily 
interrupted and the owner of it is entitled to have his loss of profits re- 
placed either by a claim against the tortfeasors or by recourse to an 
insurance company open a wide and difficult field for enquiry and it 
was not necessary to go into that in the present case. The decision of 
Rowlatt, J., was affirmed unanimously by the Court of Appeal (Lord 
Hanworth, M.R,, Sargant, L.J., and Lawrence, L.J.). Lord Han worth 
distinguished the Glenboig Case and rejected the argument of a tem- 
porary sterilisation of assets and agreed with the conclusion of Row- 
latt, J., that the sura should be regarded as a sum paid which to the 
shipowners stood in lieu of the receipts of the ship during the time of 
interruption. That seemed to him he said, the right businesslike way 
of looking at it. Sargant, L. J., was of the opinion that the case was 
covered by Sutherland's Case as the Government had substantially the 
use and control of the ship for the periods in question. France Fen- 
wick & Co's Case which was referred to by Rowlatt, J., was distinguish- 
ed by Lord Hanworth and Lawrence, L.J., on the ground that there 
the authorities had only given instructions not to discharge whereas in 
the present case, the instructions given amounted to a requisition of the 
ship: Ensign Shipping Co. v. Commissioyiers of Inland Revenue [1928] 
(12 Tax Cas. 1169 ; 139 L.T. 111). 

Compensation for cancellation of contract. — The question whether 
compensation paid for cancellation of contract is a trading receipt ora 
capital receipt was considered in Short Brothers Ltd. v. Commissioners 
of Inland Revenue (12 Tax Cas. 956). A shipbuilding company entered 
into two contracts in February and March 1920 to build two ships for 
a steamship gompany on the basis price of roughly £ 600,000. The 
construction would in the natural course have taken about tw'o years. 
In November 1920 the steamship company wanted to have the contract 
cancelled and the shipbuilding company agreed to do so on immediate 
payment of a sum of £ 100,000. It was argued on behalf of the Com- 
pany that the amount in question was a capital receipt being compen- 
sation for not carrying on a trade, namely, of constructing the ships. 
Rowlatt, J., refused to accept this contention and held that the receipt 
was one arising in the coarse of trade and should be brought in for the 
computation of profits. He said: “ The sum of £100,00() which they 
received was not in any material sense received as compensation for not 
being allowed to make their profits, that is to say, it was not received 
in respect of the termination of any part of their business nor was it 
received in respect of any capital asset, as was the sxim in the Qlenboig 
Ca56 (] 2 Tax Cas. 427) that was received in respect of the obligation 
not to work the seam of fireclay ; it was the same thing really, to all 
intents and purpose, as selling the seam of fireclay. This was not 
anything of that sort. It was, I think, simply a receipt in the course 
of a going business, from that going business — nothing else”. The 
decision of Rowlatt, J., was affirmed unanimously by the Court of 
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Appeal (Lord Hanworfch, M.R., Sargant, L.J., and Lawrence, L.J.). 
Lord Hanworth, in his judgment, said: “Mr. Justice Bowlatt has 
come to the conclusion that this figure (£ 100,000) ought to be included. 
He thinks that it is simply a receipt in the course of a going business 
from that business and from nothing else. It appears to me when strip- 
ped down to its simplicity, that that view of the transaction is correct 
and indeed I think it is not a difficult case.” It was not argued, the 
Master of the Bolls said, that the shipbuilding company had less power 
than other business firms to determine whether or not they will bring 
to an end upon terms which they are disposed to agree contracts which 
they have entered into, contracts which, for one reason or another, are 
to be terminated in the interests of one party or the other to the con- 
tract. Once one sees that a contract may be determined in the course 
of business, we have the answer to the problem which is put before us. 
Concluding his judgment on this point Lord Hanworth, said : “ it seems 
to be simply the sum paid in order that, as a matter of business, the 
responsibility and liability under the contract should be terminated 
and the business should be free to engage in others. Looked at from 
this point of view it appears clear that the sum received was received 
in the ordinary course of business and that there was not in fact any 
burden cast upon the company not to carry on their trade. It was not 
truly compensation for not carrying on their business ; it was a sum 
paid in the ordinary course in order to adjust their relationship between 
the ship-yard and their customers.” Sargant, L.J., put the matter 
briefly thus: ”It seems to me that the ordinary conduct of the busi- 
ness of a shipbuilding company includes not only the making of 
contracts for the building of ships, but the modification or alteration 
of those contracts. In the present case, if during the progress of the 
work, the shipowners and the shipbuilders had desired either to 
accelerate the construction of the vessels and the payment of the 
amount to be paid, or to defer those payments they would have been 
perfectly able to do so, and the arrangements so made would in my 
judgment have been arrangements made by the company in the ordi- 
nary course of its business.” Lawrence, L.J., said : “ it appears to 
me that in a business of this kind, where a contract has been entered 
into in the ordinary course of business, a sum received for the can- 
cellation of that contract is a sum which would go into the ordinary 
trading receipts of the company for the year in M'hich it was received 
or in which it became payable, just as, if the company here had paid 
a sum for the cancellation of an onerous contract, they would have 
entered into the debits for the year the sum so paid. If that be the 
true view I think that this sum is one of those sums which would have 
to be entered as an item of receipt in the receipts of the company for 
the year. Whether it turned out to be a profit or not, of course, would 
depend upon other considerations.” The same view was held in 
Sunderland Shipbuilding Company v. Commissioners of Inland Be- 
venue (12 Tax Gas. 956), a connected case decided by Bowlatt, J., from 
which no appeal was preferred to the Court of Appeal. 

The ruling in the case of Slwrt Brothers Ltd,^ was followed in 
Commissioners of Inland Revenue v. North Fleet Coal and Ballast Co* 
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Ltd.y (12 Tax Cae. 1102). The owners of a quarry contracted to supply 
a purchaser with a certain quantity of chalk yearly for a period of 10 
years and to build a wharf for loading the chalk. During the war the 
contract was suspended by mutual agreement and after the war the 
purchaser got the contract cancelled by agreeing to pay the owners of 
the quarry £ 900 for each of the remaining four years of the term. Sub- 
sequently this was modified and in August 1920 the company accepted 
£ 3,000 in a lump instead of the annual payments. It was held that 
this sum of £ 3,000 was a profit arising from the trade and must bt; 
included in the profits of the year ending December 31, 1920, in which 
it was agreed to be paid. Bowlatt, J., said that the point was concluded 
by Short's Case. He distinguished the case of Smith dt Son v. Moore (12 
Tax Cas. 26G) where it was a purchase of contracts. The fact that the 
annual payments in this case were converted into a lump sum was 
] e\A to make no difference and was not suflicient to make the receipt 
a capital receipt. 

Compensation for breach of contract. — The nature of compensation 
paid for breach of contract was m question in Jessee Robinson d Sons 
V. Commissioners of biland Revenue [1929] (12 Tax Cas, 1241). A 
company entered into contracis for the sale of certain quantities of yarn 
at specified prices. On the 19th July 1920 the purchaser cancelled 
these contracts and on the 16th June 1921 he agreed to pay a sum of 
12,600 in settlement of the company’s claim for damages for breach 
of contract. It was held that the sum paid was a trading receipt. Row- 
latt, J., said that when a contract is broken and an action commenced 
in respect of it is settled by payment of damages for breach of contract 
there was no reason why the sum received in that respect should not 
be regarded as part of the receipts of the business for which that con- 
tract was made. 

Remuneration paid to owners of controlled trades. — The Food Con- 
troller acting under the Defence of the Realm Regulations took up the 
business of a Ynillowner under his control. Instead of giving compen- 
sation under the Act the Controller agreed to pay a fixed standard of 
profit as ‘ remuneration * to the millowners. The millowners paid to 
the controller profits in excess of that standard for two accounting 
periods but for four subsequent accounting periods received sums by 
which the profits fell short of that standard. The millowners con- 
tended that the ‘ remuneration ’ was not part of their trading receipts 
but was compensation for loss or damage. Rowlatt, J., held that 
though it cannot be laid down generally that compensation for earn- 
ings is on the same footing as earnings for the purposes of income-tax, 
the case was not one of difficulty. He said : * The millowners carried 
on their business... They were remunerated by a sum equal to their 
standard profits. They received this money not for stopping their trade 
but really for continuing it — compulsorily and under compulsory 
conditions no doubt, but as we ail know, that does not matter. 
They got it by continuing the operations of their trade.’ The 
Court of Appeal (Lord Hanworth, M.R., Lawrence, L.J., and Greer, 
L. J.) unanimously confirmed this view : Charles Brown d Co, [1930J 
(12 Tax Cas. 1256). 
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Winding up and realisation sales. — The nature of the profit derived 
from winding up and realisation sales has been considered in a series 
of decisions in the English reports. The law on the subject is laid 
down by Lord Phillimore in these words: 

‘^Income-tax being a tax upon income, it is established that the 
sale of a whole concern which can be shown to be a sale at a profit as 
compared with the price giv^n for the business, or at which it stands 
in the books, does not give rise to a profit taxable to income-tax. It is 
easy enough to follow out this doctrine where the business is one 
wholly or largely of production. In a dairy farming business where 
the principle objects are the production of milk and calves or wool 
and lambs, though there are also sales from time to time of the parent 
stock, a clearance or realization sale of all the stock in connection with 
the sale and winding up of the business gives no indication of the 
profit (if any) arising from income ; and the same might be said of a 
manufacturing business which was sold with the leaseholds and plant, 
even if these piece-goods formed a veiy substantial part of the aggregate 
sold. Where, however, a business consists, as in the present case, 
entirely in buying and selling, it is more dijBicult to distinguish between 
an ordinary and a realization sale, the object in either case being to 
dispose of goods at a higher price than that given for them, and thus 
to make a profit out of the business. The fact that large blocks of 
stock are sold does not render the profit obtained anything different in 
kind, from the profit obtained by a senes of gradual and smaller sales. 
This might even be the case if the whole stock was sold out in one 
sale. Even in the case of a realization sale, if there were an item 
which could be traced as representing the stock sold, the profit obtain- 
ed by that sale, though made in conjunction with a sale of the whole 
concern, might conceivably be c;:eated as taxable income.** William 
Bichard Doughty v. Commissioner of Taxes [1927] (102 I.C. 17 ; 
A.LE. 1927 P.C, 76). 

(i) English cases, — A firm of wine merchants resolved in 1916 to 
close their business and issued a circular to that effect to their custom- 
ers. They did not dispose of the whole of their business as a going 
concern but proceeded to sell their stock in hand and to exhaust the 
benefit of certain contracts for supply of which they enjoyed the bene- 
fit. They carried on their business in this way till 1918 and made good 
profits in 1917 in respect of which they were charged with excess pro- 
fits duty. The case was one to which the Act of 1918 did not apply 
and the question was whether the profits arose from any trade or busi- 
ness or were sales effected in the course of realization of capital. The 
King's Bench held against the Grown. The Court of Appeal decided in 
favour of the Grown and this decision was upheld unanimously by the 
House of Lords (Lord Buckmaster, Lord Atkinson, Lord Sumner, 
Lord Parmoor and Lord Carson.): J.dB, O' Kane d Co, v. Com- 
missioners of Inland Bevenue [1922] (12 Tax Gas. 303; 126 L.T. 
707) H.L. 

The Spanish Prospecting Co, Ltd, In re, [1911] (1 Ch. 92) a 
decision of the Court of Appeal strongly relied on in the judgment in 
J, d B. 0* Kane's Case (supra) also shows that ‘profits arising from a 
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trade ’ are not restricted to profits realised by a .company as a going 
concern bat include profits realised by a sale in winding up. In the 
judgment of the learned Lords Justices in this case the principles are 
discussed in great detail. 

(ii) Foreign cases. — The judgment of Lord Phillimore in Doughty's 
Case contains a review of the foreign decisions on the subject. The 
noble Lord said : “ the authorities to which their Lordships have been 
referred, when carefully examined, show where the distinction is to be 
drawn between capital sales and sales producing income. Some of 
these authorities are cases in which a Company is dealing with land. 
In Commissioner of Taxes v. Miramar Land Go, Ltd. [1907] (26 
N.Z.L.R. 723), a Company was formed for the purpose of dealing in 
land ; and it acquired one property, of which it immediately sold a 
small portion, and a few months afterwards ^sold the rest in one block, 
and then it went into liquidation. It was held that the business of the 
Company was one of dealing in land, and that the profit ultimately 
acquired was none the less a profit upon dealing, because, when the last 
part of the profit was acquired, the Company ceased from carrying on 
business. So in the case of Californian Copper Syndicate v. Inland 
Revenue Commissioners [1904] (6 Tax Cas. 169), a company formed to 
buy copper-bearing land in County California, bought the land for 
cash, improved it, and then resold it in two portions to the Fresno 
Company for 300,000 shares of the nominal value of £ 1 each. The 
whole capital of the Fresno Company was 400,000 shares of which 
76,000 were subscribed for in cash, 300,000 went to the Californian 
Company, and 26,000 were unallotted. It was held that the transaction 
was a sale in the line of the Company’s business, resulting in a profit, 
and not a mere change in the mode of investment and, therefore, that 
the profit was taxable to income-tax^ In that case the Primary Com- 
missioners said that it seemed clear to them that the property has been 
bought in order to be sold. 

On the 'Other hand, in Tebrau (Johore) Rubber Syndicate Ltd, v. 
Farmer [1910] (6 Tax Cas. 668) this case was distinguished, and the 
particular transaction in this latter case was held to be a case of appre- 
ciation of capital and not one resulting in a profit taxable to income- 
tax. The facts were that the Company was formed to purchase land in 
Malaya and develop it by cultivating rubber trees. Two estates were 
bought, and much planting had been done ; but the capital was insuffi- 
cient, and the undertaking was (after existing for rather more than a 
year) sold to a second Company (the old Company being wound up). 
The consideration for the sale was £ 2,600 in cash and 36,000 £ 1 share 
of the new company. It was held that the first Company was not 
formed to deal in land as a business, and that this \vas a case of realiza- 
tion of an investment. 

Then there are some difficult cases where the business is anent 
breeding stock. In the Australian case of Commissioner of Taxation 
Jfor Western Australia v. Newman [1921] (29 Commonwealth L.R. 484) 
a pastoralist put an end to his business and sold the whole station with 
stock and plant as a going concern, and it was held that the transaction 
was not the carrying on of a business but the winding up of a business 
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and that the profit made on the winding up was not a profit taxable 
as income : and in another Australian case, Hickman v. Federal Com- 
missioner of Taxation [1922] (31 Commonwealth L. B. 232), another 
pastoralist who put an end to his business and sold his property, with 
all improvements and the cattle upon it, was held not to be Jiable to 
the war time profits tax in respect ot the money realised by the- sale of 
his cattle, even though in that case a separate price was realised for the 
cattle. [These cases have since been covered by legislation]. In the 
case of Anson v. The Commissioner of Taxes [1922] (N.Z.L.B. 330) the 
view of the Court was that Anson, who carried on a sheep farm, was 
carrying it on as a dealer in buying and selling sheep, aad the Court 
said : Every individual animal (with the negligible exception of the 
rams kept for breeding purposes) is part of the tax-payer’s stock-in- 
trade. It is true that he does not, while his business is carried on, sell 
all his stock-in-trade at once ; he always retains a part thereof. But in 
this respect his business is not difiterent from that of other merchants. 
In the case of most trades it is only when the business is wound up or 
transferred that the entire stock-in-trade is disposed of. Normally a 
trader retains and carries over to the succeeding year a standard quant- 
ity of stock, but this permanent quantity does not for that reason cease 
to be stock-in-trade ” 

This being so, in the view of the Court it did not make 'any 
difference whether the stock-in-trade was sold progressively or ail at 
once by way of clearing sale or otherwise m connection with a 
transfer or a winding up of the business. Whether his profit was 
derived from a single sale of all his stock-in-trade at once, or from re- 
peated sales in the ordinary way of his business, his profit was taxable 
income and was assessable accordingly. In that case the item of pro- 
fit was arrived at by taking the value of the stock as it stood in 
Mr. Anson’s books for one year and comparing it with the same item 
of value in the previous year, and it seems to have been assumed that 
this particular piece of farming could be treated by itself, and that all the 
items of buying and selling of animals and profits, if any, from sale of 
wool, with the per contra item of wages and fodder and such like could 
be taken as balancing each other, so that the difference between the 
values of the sheep stock in the two years represented the actual pro- 
fit. It would be diflScult to arrive at the profit in this way if it were 
the case of a farmer in England ; but the trade of a pastoralist is one 
with which the New Zealand Courts would be familiar, and which it 
would be more easy for the New Zealand Judges than for their Lord- 
ships to appreciate. The reported cases on this branch of income-tax 
law are so involved in details that it is not always easy to see on which 
side of the line they fall. The case of Commissioner of Taxes v. MeU 
bourne Trust Ltd. [1914] (A.C. 1001) is an authority for holding that in 
certain cases what seems like a distribution of assets, is in truth an 
application of profits. The case, however, nearest the present is that 
of Craig {Kilmarnock) Ltd. v. Inland Revenue [1914] (S. C. 338). 
There, on a transference from one Company to another, one third of 
the value of each item, other than stock-in-trade, as it stood in the books 
of the selling Company, was treated as its value for transfer purposesi 
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and the balance of a lump price, which with an undertaking to dis- 
charge liabilities, formed the consideration, was inferentially attributable 
to the stock. It was held, however, in that case that no sum could be 
pitched upon as the actual price of the stock, and no claim to assess a 
profit could be based upon such a foundation 

Executors and Liquidators. — That the activities of an executor in 
carrying out the wishes of the testator may amount to the carrying on 
of a business is clear from Cohan* s Executors v. Commissioners of Inland 
Revenue [1924] (12 Tax Cas, 602). In this case a partner in a firm of 
ship brokers had entered into a contract in 1914 for the purchase of a 
ship for 82,500. He died after paying two instalments amounting to 
15,000 and had to pay the balance of the price. The ship builders 
offered to relieve the executors of the contract but the latter chose to 
ask for completion of the contract Then a single ship company was 
formed and the executors entered into a contract to sell the ship to it 
when completed for £ 150,000. Eowlatt, J., held that the executors 
carried on a business. He said : ‘ Executors may not trade, certainly, 
as a general rule, but 1 think they may do certain things, which are 
from other points of view, trading, without offending against the pro- 
hibition that they may not trade, that it to say, they may trade to the 
extend of winding up the business which they find left to them by their 
testator This decision was, however, reversed by the Court of 
Appeal. Pollock, M. R., said : “ The executors would have the duty of 
getting in the estate, of winding up the deceased’s affairs and concluding 
his business and they would necessarily have to deal with the business 
situation created by the testator in his life time but completing an in- 
complete contraci for purchasing a ship and selling it at a profit would 
not amount to carrying on a business Atkin, L. J., said : “ I ap- 
prehend that there is no obligation upon an executor at once to deal 
With executory contracts and terminate them in that way. It is a ques- 
tion of what, is the best way of dealing with the estate and if there is an 
executory contract which will result in the creation of a chattel which 
will form part of the estate, and the executors are under a contract 
which binds them to complete that executory contract, it appears to me 
it is well within their power to do so and that in so doing there is no 
evidence that they are carrying on a business. That must ha^ppen very 

often in the case where the testator did in fact carry on business ” 

And Sargant, L. J., said : ** It is clear that in many cases a proper ad- 
ministration and realisation of a testator’s business may involve a con- 
tinuation of the business for a time so as to be able to dispose of the 
business as a going concern. It would be prudent no doubt, for exe- 
cutors in such a case to come to the court for leave, but that would only 
be for the purpose of protecting themselves and getting an indemnity 
out of the estate. But whether that is so or not, they would become 
personally liable to those with ’whom they contracted in carrying on the 
business. They w ould, in fact, be carrying on a business and they 
’Would come within, I think, the assessment section, Section 45 (2) of 
the Finance Act, 1915 ”. The learned Lord Justice however held that 
in the case in question there was merely a realisation of an asset. It 
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was contended in a subsequent case that CohaWs case meant that where 
the executors merely do the necessary things for winding up a business 
they cannot be said to be carrying on a trade. To this Romej, L.J., 
said that that case did not lay down any such rule. A similar rule 
applies to liquidators. Reference may be made in this connection to 
/. d B. 0* Kayie d Co. v. Commissioners of Inland Revenue (12 Tax Cas. 
303), Hillerns and Fowler v. Murray (17 Tax Cas. 77) Wilson Box 
(Foreign Bights) Ltd. v. Brice (20 Tax Cas. 736) and Baker v. Cook 
[1939] (7 I.T.R 284; 21 Tax Cas. 337), cases dealing with sales in 
liquidation. 

Sale of trading stock: Finance Act of 1918. — >In the United Kingdom 
the Finance Act of 1918 introduced special provisions [Section 36 (1^] 
with regard to profits from the sale of trading stock after the trade or 
business had ceased, in order to bring such profits within the fold of 
excess profits duty. Neither the English Act of 1939 nor the Indian 
Act of 1940 containL any such provision It is difficult to see why such 
an important provision was omitted by the Legislature. 

# 

Sale of business and trading agreement distinguished. — A British 
Company which carried on the business of manufacturing dyes entered 
into an agreement with an American Company in 1916 under which it 
agreed to communicate to the latter all particulars of patents and secret 
processes and other information relating to the manufacture of dyes 
which they owned at the time or might subsequently acquire during 
a certain period, in consideration of the American Company paying 
annually to it a sura of £ 25,000 for a period of ten years. With re- 
gard to future patents the British Company was to receive a royalty if 
the other Company accepted a license to use them. The British Com- 
pany contended that the annual sums of £ 25,000 received by it under 
this arrangement were instalments of a capital sum representing the 
sale price of an asset. It was held by the Court of Appeal, affirming 
Rowlatt, J., that the amounts received were not in truth and fact the 
purchase price of part of the property of the English company but re- 
ceipts under a mutual trading agreement entered into for business pur- 
poses. Warrington, L.J., laid stress on the fact there was no reference 
whatever to any capital sum in the agreement: British Dyestuffs Cor- 
poration Ltd, v. Commissioners of Inland Revenue [1924] (12 Tax Cas. 
686; 129 L.T. 533). 

Sale of consumable stores. — A Company of shipowners found that 
owing to the requisition of some of the ships by the Government, they 
had a surplus quantity of coal to be delivered under contracts al- 
ready entered into. They transferred the benefit of the contract to 
another Company at a certain premium per ton. They did not usually 
deal in coal and therefore contended that' the profit made by 
the transfer of the contract did not arise from their trade but arose 
from the sale of a capital asset or were casual receipts only. The coal 
was not bought for the purpose of being resold in the course of 
the trade but was bought on revenue account, and not as a capital 
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asset. Bowlafct, J., said: *Oq these facts, I think this is simply a 
case of a person who is bound to buy a certain amount of consum- 
able stores who overbuys and is lucky enough to dispose of those 
consumable stores which he has got in the way of his business in 
relief of his business at a profit, or whatever way in which you like to 
put it,” and held that the profit earned arose from his business. The 
case of a person who buys a thing as a speculation, not as consumable 
stores, out of capital lying idle, and makes profit by its resale as in 
Me. Einlay v. H. T. Jenkins d Sons Ltd. (10 Tax Cas. 342) has no affi- 
nity to cases like this. Cases where contracts have been purchased at 
a price to carry on a business like John Smith d Son v. Moore and 
City of London Contract Corporation v. Styles are distinguished by 
Rowlatt, J., in this case; Commissioners of Inland Revenue v. George 
Thompson d Co. Ltd. (12 Tax Cas. 1091). 

IV. Profits 'during the chargeable accounting period’ — Under Sec- 
tion 4 of the Excess Profits Tax Act tax is charged on the amount by 
whiGh the profits during the chargeable accounting period exceed the 
standard profits. The determination of the profits of a particular 
accounting period is not so easy as it might at first sight appear, for the 
exact accounting period during which a trading receipt accrues, or a 
loss or expenditure is incurred, is often difficult to decide. The cases 
decided by the English Courts in connection with excise profits duty 
imposed in 1915 lay down the main principles governing this aspeet 
of the levy of excess profits tax. 

Unlike income-tax, excess profits tax is a tax of temporary duration 
and the rates are also very high, and the determination of the exact 
period to which a receipt or expenditure relates becomes a matter of 
grave importance to the taxpayer and the Crown. 

The English Act of 1939 has used the expression, ‘profits arising in 
any chargeable accounting period from any trade or business’ and the 
English Act pf 1916 ^the profits from any trade or business, in 

any accounting period*. The expression used in the Indian Act is 
* profits during any chargeable accounting period. ’ But nothing 
rfeems to turn upon this difference in wording. We have only, we 
believe, an unguarded departure from correct legal phraseology to vague 
colloquial language. 

The General Rule. — In the Naval Colliery Case (12 Tax Cas. at p. 
1048) the general rule was thus stated by Lord Buckmaster. Expenditure 
to be deducted is the actual expenditure. The need for making the 
expenditure in a particular year or the fact that it ought in ordinary 
course of business to have been incurred in a particular year will not 
render an expenditure liable to be brought into account in that year 
if it is actually incurred before or after that year. The subject cannot 
be allowed to choose the period in which the allowance is to be brought 
into account, either that when the expenditure became necessary or 
that when it was made. For instance, ordinary covenants to repair 
bi^siness premises, if neglected might in the end temprorarily prevent < 
the continuance of the trade or seriously affect its profits and yet it 
can be only when the expenditure is made and not when in the 
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prudent carrying on of tbe business it ought to have been made that the 
sum for repairs can be charged against profits for the purpose of the 
Income-tax Acts. The fact that owing to the neglect, the trade was 
wholly stopped cannot affect the principle. In Edward Collins d SonSj 
Ltd. V. Commissioners of Inland Bevenue [1924] (Tax Cas. 771; 1926 
S.G. 161) Lord President (Clyde) stated the general principle in these 
words ; It is a general principle in the computation of annual profits 
of a trade or business under the Income-tax Acts that those elements 
of profit or gain, and fchose only, enter into the computatation which 
are earned or ascertained in the year to which the enquiry refers ; and 
in like manner only those elements of loss or expense enter into the 
compution which are sufiferred or incurred during that year. There 
are, it is true, some elements in the computation of profits of a business 
such as repairs which are matters of estimate, but that does not<detract 
from the importance of keeping in mind that the object of the computa- 
tion is to ascertain or to determine, as nearly as may be, the actual 
balance of the profits and gains of the business in each year of its 
operations. If authority is needed for these, as I think, elementary 
propositions, as applying to excess profits duty such authority will be 
found in the case of Hall & Co. v. Commissioners of Inland Revenue 
[1921] (3 K.B. 162 ; 12 Tax Cas. 382). See also 4th Edn. of A. N. Aiyar's 
Commentary on the Income-tax Act^ pp. 282-283. 

As similar questions are likely to arise in India under the Excess 
Profits Tax Act, the cases on this subject decided in relation to excess 
profits duty in the United Kingdom are referred to in some detail 
below : — 

J. P. Hall & Co.’s Case. — Contracts for future delivery have been 
the source of a number of decisions on the question when a receipt 
should be brought in. In Hall d Co.'s case a company entered into a 
contract in March 1914 to supply certain goods, deliveries to be made 
between let July 1914 and 30th September 1915 and payment to be 
made one month after delivery. They then made a sub-contract in 
April 1914 on terms which would bring them a profit of £ 1,064 but 
owing to the war, deliveries were actually made by the sub-contractors 
only between August 1914 and July 1916. The company contended 
that the profits were ascertained in April 1914 and formed part of the 
profits and gains ot the six months ending 30th June 1914 and not of 
the various accounting periods in which delivery took place; that the 
way in which the Company’s accounts ware made up could not bind the 
Company for taxation purposes and that that the sum of £ 1,064 should 
be allocated to the pre-war period. The Crown on the other hand 
argued that the profits were attributable to the several accounting 
periods in which deliveries were actually made. Bo wlatt, J., disagree- 
ing with the Commissioners, said that as excess profits duty was a new 
tax based on a new principle of comparison of profits, the taxpayer 
was entitled to say : “ Whatever I have done in the past, for the pur- 
poses of income-tax, in allocating the profits to particular years, and in 
dealing with the Crown on that footing, or whatever we may have done 
in a rough and ready way in our private accounts, when its comes 
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to comparing' the productiveness in profits of '"one period with another 
I am entitled if I insist, to have it done with perfect accuracy The 
learned Judge held that the company was entitled to take up its position 
cum onere and consistently. The Court of Appeal unanimously re- 
versed the decision on the ground that the profits were not ascertained 
and made on the completion of the contract for the purchase and sale 
but only When the goods were delivered — J. P. Hall d Co., Ltd. v. Com- 
missioners of Inland Revenue [1920] (12 Tax Cas. 382; 1921, 1 K.B. 
213 ; 1921, 3 K.B. 152). 

Isaac Holden and Son’s Case. — The question aro^e for decision next 
in Isaac Holden d Sons Ltd. v. Commissioners of Inland Revenue. A 
company who were engaged in combing wool on commission for the 
Government were remunerated by the Government in common with 
other wool combers on the basis of a tanflf as from June 1, 1917. From 
time to time, representations were made to the War Office for an in- 
crease in the tariff rate and in July 1918 as a temporary measure, the 
Government agreed to pay an increase of 10% on the existing tariff as 
from July 1918. This was to be a payment on account only and subject 
to adjustment up or down on completion of the examination of accounts 
to December 31, 1918. In July 1919 a further increase of 10% making 
a total of £20 was awarded as a final settlement. In the company’s ac- 
counts for the year ended on June 30, 1919, they charged the full costs 
for the work done in the period but included for that work only the 
commission which had been received under the tariff as increased by the 
agreement d^f July 1918. The revenue authorities contended that the 
extra 10% granted m July 1919 should also be credited against the 
actual costs charged and be subjected to Excess Profits Duty for that 
accounting period. On the other hand the company argued that the 
extra commission of 10% had not been received during the accounting 
period and no account should be taken of it until it was received. The 
Special Commissioners decided in favour of the Crown. Rowlatt, J., 
confirmed this decision saying I cannot see any sensible way of look- 
ing at the facts other than that which leads me to say that these profits 
arose from the business in the accounting period and therefore that the 
decision of the Commissioners was right.” With regard to HalVs Case 
which was relied on by the Commissioners, Rowlatt, J., observed as fol- 
lows : — “I do not feel that HalVs Case in the Court of Appeal really 
covers this case at all. I do not feel that affection at all for my recent 
decision in HalVs Case, if I may frankly say so ; I think it was really 
wrong, quite independent of the fact that it was reversed by the 
Court of Appeal. But when one looks at what the Court of Appeal 
said in HalVs Case, I think they wished to lay stress upon the fact that 
they were dealing with a case where the contracts had not been execut- 
ed £^t all, because the goods had not been received from the sellers, nor, 
of course, had they been delivered to the buyers. That is what they 
were dealing with : the whole thing was in futuro. That is what the 
Master of the Rolls is referring to when he says that it would be wrong 
to carry into the accounts the figure in question ; that is what Lord 
jrustice Atkin is referring to when he mentions that the goods had not 
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actually been delivered; and that is what Lord Justice Younger is re* 
ferring to when he points out that the profits have not yet been realised 
by the completion of the transaction, the execution of the contract: 
Isaac Holden d Sons Ltd. v. Commissioners of Inland Bevenue [1924] 
(12 Tax Gas. 768). 

Edward Collins & Sons Case. — In the case of Edward Collins d Sons 
Ltd, V. Commissioners of Inland Bevenue (12 Tax Gas. 773) the facts 
were these. The final accounting period of a company for the purposes 
of excess profits duty ended on April 30, 1921. Prior to that date it 
had entered into various contracts for purchase of goods to be delivered 
between November 1920 and December 1921. After the contracts had 
been made prices fell. Up to April 30, 1921, the company had received 
only a portion of the goods under one of the contracts but all the 
vendors had informed them by letters that the whole of the goods had 
been set aside in their warehouse prior to April 30, 1921, and were 
held for the company. Pro forma invoices had also been received 
for the whole of the goods before ApHl 30, 1921. The company 
claimed that in computing its profits for excess profits duty for 
the final accounting period which ended on April 30, 1921, the excess 
of -the contract prices of the undelivered goods over the current market 
value on April 30, 1921, should be deducted as it represented a 
loss on the contracts. The Special Commissioners held that the loss 
had not already been incurred in the accounting period but was only 
an apprehended one and rejected the claim. The case was heard by 
the Court of Session and the decision of the Special Commissioners 
was unanimously confirmed. Distinguishing the case of insurance 
businesses in which an estimated loss is allowed to be deducted, the 
Lord President (Clyde) said : It seems obvious that the character and 
position of* a fire insurance business — depending as it does on the 
chapter of accidents, and involving payment of the annual premiums 
in advance — are different from the character and position of an ordi- 
nary commercial business. There is no precedent that I know of for 
a claim such as that made by the Appellants in the present case, 
although all commercial enterprise is subject to vicissitudes which may 
be, and now and then are, serious enough to cause grievous loss and 
even disaster. I confess to thinking that it would be a dangerous in- 
novation to allow apprehended losses in futuro to constitute proper 
matter for deduction from the present profits of commercial under- 
takings 

It was further held that there was no evidence to show that the 
loss will be fairly measured by the difference between the contract 
price and the market price at the date on which the company struck 
their balance, for nobody could foresee what the price may be when 
delivery was taken. 

Lord Sands said : It is common ground in this case that if the 
goods here in question had been taken into stock and had, at the end 
of the accounting period, fallen in value, allowance for this loss would 
have been made in estimating the profits of the year, although the loss 
was not a realised one in money, and its ultimate amount might be 
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uncertaiD. The distinction may not be very clear between such a case 
and the present one where the merchant came under obligation to take 
delivery of goods which have fallen in value below the price which he 
is bound to pay for them. But, be that as it may, a distinction is well 
recognised and no deduction is allowed in ascertaining the profits of 
the year in respect of unprofitable contracts which have been entered 
into during the tax year but have not been executed by way of payment 
or receipt of goods or otherwise during this year. This general rule is 
not here in dispute, but it is contended that in the present case the 
contract is in a peculiar position owing to the magnitude of the depre- 
ciation and the almost inevitable character of the loss. These consider- 
ations illustrate the hardship with which the general rule may some- 
times operate, but they do not appear to me to be sufl&cient to warrant 
us in refusing to recognise and give effect to the rule Edward Collins 
d Sons Ltd, V. Commissioners of Inland Revenue [1924] (12 Tax Cas. 
773 ; 1925 S.C. 151). 

Whimster & Co.*s Case . — Whimster d Co,y. Commissioners of Inland 
Revenue [1926] (12 Tax Cas. 813) illustrates the same principle. Part 
of the business of a company consisted of hiring ships on time charter 
and carrying in them goods and merchandise as offered. On December 
31, 1920, they had a number of such vessels on time charter under 
various charter parties the currency of which did not expire until 
various later dates. Freights fell and the company, besides the loss 
suffered within the accounting period, foresaw what was from a 
commercial point of view a practical certainty of future loss in the 
year immediately following it. In these circumstances the company 
claimed to include among the liabilities stated in the balance sheet 
struck at the end of accounting period which endedDecember 1920, the 
amount of the rates payable thereafter in respect of the unexpired 
portions of the time charters and to include among the losses appearing 
in the profit and loss account made up as at the same date a figure 
which repreeented the difference between the aforesaid amount and 
the sum of the freights obtainable by the full employment of the ships 
during the unexpired portions of the time charters calculated at 
rates current at the said date. It was held that the company was not 
entitled to do so as the difference between these sums was not an 
actual loss incurred in the period but only future anticipated loss. It 
was sought to distinguish Collins^ Case (12 Tax Cas. 773) on the ground 
that the time charters should be treated as part of the trading capital 
of the company, that the time charters should be treated as stock in 
trade. But this argument was rejected by the court. Lord Cullen said 
that the course which was taken by the company was nothing more 
than a plain attempt to import by anticipation into their accounts for 
the year ending 31st December 1920 the apprehended results of their 
trading in this branch of their business for the following year : Whim- 
ster d Co, V. Commissioners of Inland Revenue [1926] (12 Tax Cas. 
813). 

Young & Co.’s Case. — The question of anticipated loss on forward 
contracts next arose for decision in J. H. Young d Company v. 
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Commissioners of Inland Revenue [1926] (S.C. 30; 12 Tax Cas. 827). A 
company which carried on business as muslin manufacturers entered 
from time to time into forward contracts in the purchase of yarn from 
a firm of sellers. Their last accounting period for excess profits duty 
ended in March 1921. It became evident that under the contracts out- 
standing on that date they would be liable to pay for undelivered 
articles a sum of £, 6,287 in excess of the current prices. They 
accordingly arranged with the sellers of the yarn (i) that the difference 
between the contract price and price current in March on the undeli- 
vered quantities should be charged against the company as a debtor, (ii) 
that the sellers should give them fresh sale notes for the undelivered 
quantities at the price current in March, (iii) when the undelivered 
quantities came to be delivered the company should pay (a) the price 
at the rate quoted in the aforesaid sale notes plus (6) a portion of the 
debt of £ 6,287 corresponding to the quantity delivered. The company 
claimed that they were entitled to deduction of £6,287 in their accounts 
for the accounting period ending March 1921. It was held that the 
deduction sought was inadmissible inasmuch as no loss had been suffer- 
ed in the accounting period in question. Anticipated loss for a future 
year or period, said Lord President Clyde, however inevitable it may 
be thought to be, is not and cannot be a loss on the trading of the pre- 
sent year upon which it has not in fact fallen. With regard to the 
arrangements made with sellers the Court unanimously held chat it 
was not more than an artificial transaction which must be disregarded 
under Kule 5 of Part I of Schedule 4 of the Finance No. 2 Act of 1916 
and that it made no substantial change in the relations of purchaser and 
seller, debtor and creditor subsisting between the parties: J, H, Young 
dt Go. V. Commissioners of Inland Revenue [1926] (12 Tax Cas. 827; 
1926 S. C. 33). 

Short & Co.’s Case. — The next case is that of Short & Co. Short & 
Co., who were a firm of ship- builders contracted in February and March 
1920 to build two steamers for another company involving, on the basis 
price, a sum of £ 6,19,411. The vessels were to be delivered in a year 
and a half. After a few months, in November, they agreed to a cancel- 
lation of the contracts on a lump sum of £ 1,00,000 being paid to them 
immediately. Two questions arose (i) whether the sum of £1,00,000 
thus received was a receipt arising from their trade and (ii) whether it 
should be included in the profits for the year ended June 1921 in which 
it was received. Rowlatt, J., said (p. 968) : “Now, as to the apportion- 
ment of it, I think that rests upon an entire fallacy. This money, as I 
have said, was received from this contract in this year because the his- 
tory of this contract did not extend beyond the year. I really cannot 
frame a reason why one is to suppose that the sum paid in this year, 
when the contract only lasts for that year, is somehow or other to be* 
infected with the chronology of the contract which was put an end to 
and which would have run into some other years. I confess that I 
thought it was puzzling at first, but, thinking it out, there is really 
nothing in it“. The Court of Appeal upheld the decision. Sargant, L.J., 
said (p. 974) : “ The time when the payments received by the company 



68 


EXCESS PBOFITS TAX ACT, 1940 


and the profits earned by the company had to be brought into account 
is shown conclusively by the case of J. P. Hall and Company Limited 
V. Commissioners of Inland Revenue [1921] (3 K.B. 962) to be the time, 
not when the contract was made originally, or when the contract was 
varied, but the time at which the actual receipt took place in the ordin- 
ary course of business’*. Lawrence, L.J., said (p. 976): “On the 
second question I am clearly of opinion that the receipt is one which 
ought to be accounted for as on the date when it became due, the 20th 
November, 1920. It is a receipt which became due on that date, and 
of course the actual date of receipt seems to me to be immaterial ; but, 
having become due on .that date, I think it is, being a receipt in the 
ordinary course of carrying on this business, one which ought to be 
accounted for in the accounting period ” : Short Bros.j Ltd. v. Commis- 
sioners of Inland Revenue (12 Tax Cas. 966 ; 186 L.T. 689). 

Other Cases. — (i) A shipbuilding company entered into a contract 
with a steamship company in 1919 to build a ship, for a certain amount 
in addition to cost of materials and labour. The purchaser went into 
liquidation and in December 1920 the shipbuilding company agreed 
with the liquidator for cancellation of the contract if the liquidator 
paid a sum of £ 36,300. The necessary sanction was obtained by an 
extraordinary meeting of the steamship company on Olst January 
1921, but the payment was deferred at the request of the shipbuilding 
company until 9th July 1921, that is, after the final accounting period 
of the company for excess profits duty which ended on June 21, 1921. 
The company contended (i) that the sum received by it was not a 
receipt arising from its trade and (ii) that it was not liable to tax as it 
was received only after June 21, 1921, and alternatively that the 
amount should be apportioned over the period during which the work 
would have been performed, viz.^ March 1921 to February 1922, and 
only the proportion that would have been earned before June 21, 1921, 
should be included in its profits. It was held that the sum in question 
was received in the ordinary course of trade and the whole of it was 
chargeable in the accounting period ending June 21, 1921, in which 
the agreement for cancellation was entered into. — Sunderland Ship- 
ping Co. V, Commissioners of Inland Revenue (12 Tax Cas. 969). 

(ii) A company of grain merchants agreed to sell wheat to the 
Boyal Commission for Wheat Supplies and undertook liability for 
demurrage for detention of the carrying ships. Between February and 
June 1920 loading operations were delayed by labour troubles and 
claims for demurrage for the period from April to July 1920 totalling 
£ 88,847 were made by the wheat commission against the company. The 
company included this sum as an ascertained liability in its accounts 
for the year ended September 30, 1920, though it had protested and the 
.claims had been held over by the wheat commission. After negotiations 
the commission agreed on the 7th March 1922 to give up its claims if 
the company supplied certain evidence. The company did so and 
credited £ 33,847 in the accounts for the year ended September 30, 1922. 
The company contended that there was an ascertained liability in 1920 
and the claims were given up subsequently only in consideration of 
services rendered and claimed deduction of this sum for the year 1920, 
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It was held, affirming the view of the Special Commissioners, that there 
was only a contingent liability in 1920 and that even if there were an 
ascertained liability the accounts could be re-opened on the subsequent 
abandonment of the claim so as to disallow any deduction made. — 
H. Ford d Co, Ltd, v. Commissioners of Inland Bevenue [1026] (12 Tax 
Cas. 997). 

(iii) A pooling agreement was entered into in June 1918 between 
the coal merchants of Gibraltar and the Ministry of Shipping to over- 
come difficulties in the supply of coal owing to the war. The pool 
purchased coal from England and the remuneration of the merchants 
was limited to lOsh. per ton. They received also an address commission 
of 2 per cent, on the freight allowed by the shipowners. When the pool 
was closed in March 1919 the actual stock of coal remaining in hand 
was much higher than the closing stock shown by the books of the pool. 
The Government claimed from the merchants the whole of the excess 
receipts representing the value of the surplus stock and the address 
commission; and these were transferred to trustees pending the dispute. 
Finally, in June 1923 an agreement was reached by which the coal 
merchants agreed to pay one half of the address commission and one 
half of the value of the surplus stock to the Government. Lambert & 
Go., one of the merchants, received their share from the trustees in July 
1923. The question arose whether in assessing Lambert & Co., to excess 
profits duty for the accounting periods ending 30th June 1918 and 30th 
June 1919 the sums received by them in July 1923 and retained by 
them towards address commission could be included. The company 
contended (i) that the sums were not profits of trade and (ii) that they 
did not arise in the accounting periods, but only in 1923. Bowlatt, J., 
affirming the decision of the Special Commissioners, held that both these 
sums were really proceeds of the accounting years in question and should 
be brought into the accounts of those years; and the Court of Appeal 
affirmed this decision. Bowlatt, J., pointed out that the facts were 
dififerent from Isaac Holden's Case (12 Tax Cas. 768) and the Newcastle 
Breweries Case (12 Tax Cas. 927) and said ; “ The sum had undoubtedly 
arisen in 1918 and 1919. The sum had arisen then and had been kept 
separate ever since. It was undoubtedly the proceeds of the dealings in 
coal at that time. There is no question about it. All that happened 
afterwards was its division, and it seems to me that if in the end it 
turns out that some of it remains as the profits of the merchants 
what they have had is a sum the origin of which cannot possibly be 
put later than the years of trade ”. As regards interest on the sum 
which had accrued after June 1921, the last accounting period, 
it was held that that could not be brought in. Lord Hanworth, 
M. B., said that with regard to the value of the surplus stock it 
was a part of the turnover of the trading of the pool ; and the 
address commission, whether it was true address commission or 
deduction from freight, arose in the course of the trading of the pool 
and therefore must be held to have arisen during the time when 
the trade of the pool was being carried on. In Sargant, L.J.’s opinion, 
the value of the surplus stock received was definitely a compromise of the 
right of the merchants to a large sum of money which had arisen in 
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the course of an accounting period, and inasfnuch as that was so, the 
title to the money received hy way of compromise was referable to the 
period in which the sums had been earned and received and in respect 
of which the compromise was arrived at.” — Lambert Brothers Ltd, v. 
Commissioners of Inland Revenue [1927] (12 Tax Cas. 1063). 

(iv) During a coal strike in 1920 two ships were seized and detained 
in port by order of the Government for a certain number of days. The 
shipowners lodged claims immediately for compensation for loss of 
use of ships and wages and after protracted negotiations received a sum 
of £ 1,708 in April 1924 in settlement. It was held that this sum was 
a trading receipt of the company for the year ended 31st December 
1920. Rowlatt, J., and aflSrming him, the Court of Appeal (Lord Han- 
worth, Sargant, L.J., and Lawrence, L.J.) unanimously held that 
the sum then received was received in lieu of the recefpts of the ship 
during the time of interruption and should be brought into account 
in the profits of the year ended Slst Deceipber 1920, though it was 
received only in 1924. — Ensign Shipping Co's Case (12 Tax Cas. 1169). 

(v) In the years 1916 and 1916 the owner of a business who found 
it diflicult to find and retain the services of employees made an oral 
promise that when he turned the business into a limited company as 
he intended to do at the end of the war he would recognise the assist- 
ance of the employees by giving them in return for the extra service 
required of them during the war period, a bonus in the shape of a pro- 
portion of shares in the limited company when formed. The company 
was registered in January 1921, and by agreement adopted by the com- 
pany in February 1921 the company took over the business as from 1st 
July 1920. In January 1921, it was arranged that £ 11,200, one £ 
shares should be allotted to the employees and share certificates were 
issued to them in October 1921. The amount was not charged to the 
revenue in the accounts of the business up to 30th June 1920, but was 
debited to capital account ex post facto. The owner of the business 
claimed that in computing the amount liable to excess profits duty for 
the accounting period ended 30tb June 1920 the sum of 11,200, should 
be deducted. It was held by the Court of Session of Scotland (The 
Lord President Clyde, Lord Sands, Lord Blackburn and Lord Ashmore) 
(i) that no legal liability was incurred by the promise of 1916 and 1916 
as there was nothing contractual or obligatory about it except in morals 
and honour ; (ii) treating it as a bonus there was nothing given to any- 
body within the accounting period ending 30th June 1920 and the 
amount was not so deductible in that period. Lord Blackburn how- 
ever, said that if any legal contract had been entered into, then possibly 
the expenditure under the contract might have been a proper charge 
against the assets of the business at June 1920. — Commissioners of In^ 
land Revenue v. Bell [1927] (12 Tax Cas. 1181). 

(vi) In June 1920, the assessee company contracted to purchase 
260,000 bags of potatoes to be delivered before February 1921. After 
taking delivery of some bags, they refused to take delivery of the re- 
maining bags on March 24, 1921. The other party brought an action 
and the matter was settled on 6th August 1921 by the company agree- 
ing to take delivery of the remaining bags at a reduced price. The 
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transactiioQ resulted in a loss of £ 4,700 and the company claimed that 
the loss should be deducted in the accounting period which ended on 
30th June 1921, their final accounting period. The Becorder of Belfast 
held that the loss occurred on the 24th March 1921 and allowed the 
claim. Before the King’s Bench, Moore, L.G.J., held that the loss oc- 
curred only under the new agreement of August 6, 1921, and so could 
not be brought in. Brown, J., held that the loss was incurred by a 
trading transaction, namely, the repudiation of March 1921, and that 
the Becorder’s decision was right. In the Court of Appeal the matter 
was compromised by the parties. The judgments of the Chief Justice and 
Brown, J., contain a review of the cases on the subject and show the 
interpretations that could be put upon them. Brown, J., after review- 
ing the authorities, said that ail these cases establish the principle that 
a trading loss must be accounted for in the year in which it is made or 
incurred, not necessarily paid, and that this is supported by the New* 
castle Breweries Case (12 Tax Gas. 927 ). — Commissioners of Inland 
Revenue v. Hugh T. Barrie Ltd. [1928] (12 Tax Cas. 1223). 

(vii) A contract was entered into on the 17th March 1920 for sale 
of goods. The seller agreed on 21st June 1921 to cancel the contract 
on payment by the purchaser of a sum of £ 200 in favour monthly in- 
stalments, first being 1st July 1921. It was held that the sum of £200 
was a trading receipt of the accounting period which ended on 30th 
June 1921, though the instalments were actually payable only after 
that date. Bowlatt, J., after admitting that he felt some difficulty as to 
whether those sums ought not to be treated as of the dates when they 
became payable and not of the date when they became owing, namely, 
the date of the cancellation, said: “I think I am on sound ground in saying 
that in a case like this, the debt is fully earned, everything is done in con- 
nection with it, and it properly comes into the accounts unless it is a 
bad debt, of course, as a debt payable in the future The decision of 
Bowlatt, J., in HaWs Case which was held to be wrong on appeal was 
distinguished on the ground that there he took the payments as of the 
date of the making of the contract, the contract being an executory one 
to manufacture and deliver goods. “ I think my decision in that case 
would not have been quarrelled with,’* said Bowlatt, J., “ if it had been 
a decision that when the goods had been made and been delivered, then 
the debt came into the period although the handing over of the money 
had not then taken place ”. — Jesse Robinson d Sons v. Commissioners 
of Inland Revenue [1922] (12 Tax Cas. 1241). 

Giving of debit note. — A contract for sale of a quantity of goods at 
a fixed price was entered into on 30th March, 1920. On the 20th June 

1920, this contract was cancelled and a new contract at a reduced 
price was entered into upon conditions of payment by the purchaser 
of a sum of £ 1,875 out of which £ 600 was received on 27th January 

1921, and £ 1,376 on 16th August 1921. A debit note for £1,876 was 
however given on the 20th June 1920 when the contract was cancel- 
led. It was held that the sum of £ 1,876 was a trading receipt of the 
accounting period which ended on June 30, 1920, even though it was 
factually received only in the year 1921. Bowlatt, J., said that it wag 
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quite clear according to the ordinary meaning of terms, that a debit 
note means a debit inpresenti and that the sum clearly fell within the 
accounting period ended June 30, 1920. — Jes8e\Itohimond Sons v. Com- 
missioners of Inland Revenue [1929] (12 Tax Gas. 1241). 

Effect of subsequent reduction of loss. — It is clear that if there is a 
liability which is subsequently determined, but which is none the less 
to be a liability existing at a particular date, the fact that it is subse- 
quently to that date determined and ascertained does not prevent that 
liability belonging historically to its right place in the accounts. The 
quantum of it is ascertained at a later date ; but the payment is to be 
made as at the date when it rightly occurs in the accounts, even if the 
quantum of it cannot be fixed at that moment : Newcastle Brewery 
Case (12 Tax Gas. 967) and Isaac Holden dc Sons Ltd, v. Commissioners 
o/Iniandt lifiufinwe (12 Tax Gas. 768). But the question whether the 
liability was fixed at an earlier date or only when the quantum itself 
was fixed may sometimes be one of difficulty. In Bernhard v. Oahan 
[1927] (13 Tax Gas. 722) an exporter borrowed from a bank on the 
security of the bills and shipping documents taken out in the name of 
the buyer. In 1920 the buyer became unable to pay. In the year 
ended March 2], 1920, he was allowed to deduct £ 22,410 being the 
claim of the bank against him. After subsequent negotiations the bank 
accepted (at the end of 1922) a sum of 8,000 in full satisfaction. The 
question arose whether the revenue authorities were entitled to re-open 
the previous years’ assessments. Eowlatt, J., said : ‘ Gertainly it did 
not operate to provide the appellant with a receipt in the ordinary 
course of the business in the succeeding year. It is not, of course, the 
case of a debt, which is allowed as bad producing some payment in a 
succeeding year. That, to my mind, is a perfectly different question. 
But here it is this debt owing, by the trader, which suddenly eventuates 
as much smaller in the succeeding year. Now what is that? It cer- 
tainly was not a profit of the next year. It seems to me either it dis- 
appears from the accounts altogether, or it must be dealt with by 
writing down in the year in which the debt was allowed the figure of 
the debt to the sum at which it finally became effective, and I think, I 
must do that. I do not see any other way out of it ”. This decision 
was affirmed by the Gourt of Appeal. It was argued before the 
Gourt of Appeal that the subsequent negotiations which ended in the 
relinquishment of £ 14,410 should be treated so far as the revenue is 
concerned as res inter alios acta, that every trader is entitled to carry 
on his business in his own way, and if, by his status and standing with 
the Bank he is able to reach a more satisfactory position than might 
have appeared possible, that is an advantage which he reached for him- 
self and it does not concern the Grown. Lord Hanworth, M.B., after 
stating the principles enunciated in the Newcastle Brewery Case (12 Tax 
Gas. 927 cited above) said : ‘ 1 would have been quite prepared if there 

had been evidence that the d6 22,410 had been agreed as a final figure, 
as 1 have said, to find in favour of Mr. Bernhard. But when I look at 
the facts as found by the Gommissioners, and when I look at their 
decision upon the facts which they have found it seems impossible to 
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hold ^hat there was anything more than an interim determination 
when the £22,140 was reached. The dispute was neTer concluded at 
any time from the time when it has been opened between the parties 
right away down to the time when the £3,000 was paid Sargant, L.J., 
and Lawrence, L.J., were of the same view — Bernhard v. Oahan 
[1927] (13 Tax Cas. 722). 

The Newcastle Breweries Case (House of Lords). — The question to 
what particular period of accounting a trading receipt belongs was con- 
sidered by the Court of Appeal and the House of Lords in some detail 
in the Newcastle Breweries Case. In January 1918 the Admiralty took 
over a large quantity of raw rum from a company of brewers and wine 
merchants and paid them £10,316 being the actual cost of the rum with 
a profit of ] sh. per gallon. Litigation ensued about the price paid, 
but before its conclusion the Indemnity Act was passed in 1920 and 
under that Act the War Compensation Court awarded to the com- 
pany a further sum of £ 6,309 and this was paid to them in January 
1922. This additional sum was credited in the company's accounts 
for the half year ended April 1922 but the revenue authorities allotted 
it to the year 1913 in which the rum was taken over and levied ad- 
ditional assessment for that year. Two questions arose (i) whether 
it was profits of trade, and (ii) whether the profits were profits of the 
trade of 1918 or of 1922. On the first point the House of Lords decided 
it was a profit of trade (see supra pp. 62-63). On the second^oint 
Bowlatt, J., held distinguishing Halls Case that the sum should be 
brought in the accounts for the year 1918 by re-opening the assess- 
ments. This judgment was affirmed by the Court of Appeal and the 
House of Lords. 

In the Court of Appeal, Lord Hanworth, M. B., said as follows, 
[1928] (12 Tax Cas. at p. 944) : “ The next question is as to the time 
when the profits arose. It is clear from the facts that the payment made 
in May, 1918, was on account only, without prejudice, and the Appel- 
lants reserved their rights. It is also clear from the claim made before 
the War Compensation Court that the transaction was treated as one 
and indivisible. The Appellants claimed a sum- of £ 28,671 in respect 
of the 239 puncheons of rum, giving credit for the £ 10,316 received o-n 
account. The judgment of the War Compensation Court is upon the 
same basis. They determined the whole amount upon one principle and 
the sum of £ 6,309 10s. Od. is a balance only, due in respect of the origi- 
nal requisition which was made once only.’* Continuing, the Master of 
the Bolls said, (p. 946) ; *‘The case of J. P. Hall d Co,, Ltd, v. The 
Commissioners of Inland Revenue^ [1821] (3 K.B. 162) was pressed upon 
us, but in that case the payment became due one month after delivery 
and not until after delivery. There is in my opinion no justification for 
splitting up the sum paid by the Admirality into fixed capita) and profit, 
and treating them as separate items paid at different times. No doubt 
the War Compensation Court reached the figure awarded by consider- 
ation of the original price paid, plus a sum of profit, but this process 
does not justify the separation of the balance last paid from the interim 
payment made on account, or make the former different in nature from 
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the latter. There was no separate loss or damage which led to the pay- 
ment of the latter sum, apart from that which drew the payment of 
the earlier amount. The whole amount of £ 16,624 11s. 4^d. is one 
sum, ascertained later, but attributable to the requisitioning of the 239 
puncheons as a whole in November, 1917. The case of Gleaner Com- 
pany V. Assessment Committee of Jamaica [1922] (2 A.O. 169) which 
was much pressed, appears to me an authority against the Appellant’s 
contention ”. 

Warrington, L.J., observed as follows with regard to this point 
(p. 947) : “ Finally, it was contended by the Appellants that if the 
dS 6,000 were to be taken into account at all for the purpose of ascer- 
taining profits arising irom their trade it must be so dealt with for 
ascertaining profits in the year in which it was received — by which time 
Excess Profits Duty had ceased to be leviable — and not in the account 
ing period ending 30th October, 1918, Treating the transaction, as I 
think we ought to do, as a commercial transaction, the property in the 
goo^s passed by delivery during the accounting period and the money 
then became payable, although, owing to a dispute as to the amount, it 
was not ascertained to be paid in full until some years later, and if this 
be so, then the whole amount, and not merely that part of it which was 
paid on account would, in^my opinion, be properly dealt with in ascer- 
taining the profits for the accounting period. The case of J. P. Hall 
and Qpmpany Limited v. The Commissioners of Inland Revenue [1921] 
(3 K.B. 152) was relied on by the Appellants, but in my opinion that 
case offers no support to their contention, inasmuch as the goods there 
in question were delivered during the period to which it was decided 
that the profits should be attributed. Lord Justice Atkin, in the course 
of his judgment, said : “ To ray mind the procedure of the Respondents 
in taking into account the profits that they made as and when the goods 
were delivered was the ordinary commercial procedure. Any other 
course woul4 be quite contrary to commercial procedure.” The action 
of the Appellants themselves in dealing with the £ 10,000 is, I think, 
some evidence that they recognised that they were acting in accordance 
with commercial procedure, and in my opinion this point fails.” 

Sargant, L J.,* expressed his opinion on whether the 1^5,309 was 
a profit arising in the accounting period ending on the 30th October, 
1918, in these words : ” On this question also I agree with the decision 
of Mr. Justice Rowlatt. The raw rum was taken, the right of the com- 
pany to receive a proper price for it accrued, or was earned, and the 
greater portion of the price was paid in the course of the accounting 
period; and indeed the whole transaction was concluded in that period 
except for the ascertainment of the balance of the price properly pay- 
able to the company. For various reasons great delay occurred in that 
ascertainment, but the result of that delay was merely to keep the 
matter open, and not to alter the date at which the profit when ascer- 
tained had arisen. The date of the origin or ” arising ” of the £ 6,309 
was, I think, the same as that of the origin or arising of jbhe first pay- 
ment of £ 10,316 namely, the date in the accounting period ending the 
30th October, 1918, when the Admiralty took the raw rum in question 
and became liable to pay for it. It can hardly be that the two sums 
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representiDg the total price of £ 16,624 for a single compafsory purchase 
can properly be said to have “ arisen at the two widely separate dates 
at which they were in fact paid. I think that the learned judge was 
quite right in distinguishing HalVs Case and in dealing with the matter 
upon the same basis on which he dealt with the problem in Holden^s 
Casey namely, by treating the accounts of the company for the account- 
ing period in question as reopened so as to include in their profits the 
sum of £ 6,309 in question.” 

The decision of the Court of Appeal was confirmed by the House 
of Lords. Lord Cave said (p. 963) : Secondly, it is said that if the 
£ 6,300 was a business profit, at all events it was not profit which 
arose in the accounting year 1917-18. I think it did, and I cannot see 
in what other year it can be said to have arisen. The rum was taken 
in 1918, and the right to some payment arose at once, though there 
was delay in ascertaining the amount to be paid. It is true that the 
Indemnity Act, 1920, entrusted the duty of ascertaining the amount to a 
new tribunal, namely, the War Compensation Court but on the princi- 
ple of the Regulation as it stood in the year 1918. The change of the tri- 
bunal which was to ascertain the amount and enforce payment did not 
create the right to payment, or alter the date when the right to payment 
in fact arose. An illustration was put in the course of the argument 
when it was asked whether, if a partner had been interested in the pro- 
fits of the Appellant’s business for the year 1918, he would have had a 
right to share in this sum. I think the answer should clearly be in the 
affirmative; and just as the sum was part of the profits of the year so 
as to entitle a partner to share in it, so it appears to me that it was 
profit of the year so as to entitle the Government to take a share in the 
form of Excess Profits Duty.” The Lord Chancellor’s conclusion was 
that the sum in question was a profit arising in the accounting year 
1917-18; and as it was not then either included in the Appellant’s re- 
turn or valued, and consequently was not then the subject of assess- 
ment to Excess Profits Duty, it should be assessed to that Duty in the 
year 1923 at its actual amount as then ascertained.” 

Viscount Dunedin said (p. 954) : “ As to the date, if I should read 
the Indemnity Act as a statutory extension of the right which arose on 
the taking of the rum and the conferring of an entirely new right, then 
I should consider that the date was the date when the award was made 
by the War Compensation Tribunal. 1 do not so read it. I think it 
left the actual right to be paid where it was, but provided that that right 
could only be made effectual to the claimant in a certain way. Then 
the thing for which he was paid was the thing taken, and the date of 
the taking was 1918. The addition of the £ 6,000 odd is in the same 
position as the interim payment of £ 10,000 odd in the year 1918.” 

Lord Phillimore said (p. 965) : ” The second point has given me 
more trouble. I think, however, that if the Indemnity Act had not 
been passed and the Appellants had been left to enforce their claim in 
accordance with the judgment of Mr. Justice Slater, the money which 
they should so recover would have represented profit earned in the 
year 1918, and that the taking away of this claim or right by the 
Indemnity Act, accompanied as it was uno jiatu by the substituted 
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remedy given by the same Act, did not create a new source of profit.” 
Commissioners of Inland Bevenue v. Newcastle Breweries Ltd. [1927] 
(12 Tax Cas. 927). 

Conflicting nature of the decision. — Though, as will be seen from the 
cases cited above, many eminent Lords and Lords Justices of England 
have taken part in deciding these oases and have expressed their views, 
the principles for determining to what accounting period a particular 
receipt, or a particular loss or expenditure, belongs are still obscure. 
The decisions themselves are very difficult to reconcile. Some take the 
date of actual, receipt or disbursement as the criterion. In some cases 
the date of actual receipt or disbursement is thrown aside and all stress 
is laid on the date of ascertainment of liability. In a third set of cases 
both these are rejected and a receipt or loss is taken to pertain to the 
year of the transaction or contract to which it historically belongs. 
Only one thing is common. In all the cases the Crown has succeeded. 
Lord Buckmaster said that the subject cannot be allowed to choose the 
period in which an allowance is to be brought into the account but in 
the reported decisions Crown has succeeded in doing so. Perhaps the 
true principle is that the Crown is entitled to tax at the later stage if 
tax was not levied at the earlier stages. 

V. Rate of Excess Profits Tax. — The Excess Profits Tax Bill pro- 
posed to fix the rate of tax once for all at 50% of the excess profits, i.e.^ 
of the amount by which the profits of any chargeable accounting period 
exceed the standard profits. The Select Committee thought that the 
rate of tax should be brought under annual review and the portion of 
Section 4 prescribing the rate of tax Was accordingly altered. As the 
Act now stands the rate is : 

(i) in respect of any chargeable accounting period ending on or 
before March 31, 1941 — 50 per cent, of the excess ; 

(ii) in respect of any chargeable accounting period ending after 
that date — such percentage as may be fixed by the annual Finance Act. 
For the year 1941-42, the Finance Act of 1941 fixed the rate at 66§%. 
For 1942-43, 1943-44 and 1944-45 the Finance Acts of 1942, 1943 
and 1944 have continued this rate. 

Amendment Acts of 1941 & 1942 : — The Act was amended in 1941 by 
the addition of sub*section (2) and the rate for 1941>42 was also fixed. 
The effect of the sub-section is stated to be as follows : 

Where an accounting period falls partly before and partly after the 
end of March, 1941/ it does not bi^come two chargeable accounting 
periods, one ending on 31st March, 1941, and the other commencing on 
let April, 1941. The computation of profits and of increase or decrease 
of capital is to be made for the whole period and the resultant excess or 
deficiency is to be apportioned on the time basis between the part 
ending at and that commencing after the end of March, 1941. In the 
case of an excess, the first part is to be charged at 50 per cent, and the 
'latter part at 66§ per cent. 

This sub-section was again amended by the (Second) Amendment 
Act of 1941 by substituting the words ” determined in accordance with 
the provisions of Sec. 7- A ”. For the object of this amendment see 
page 38 supra. 
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VI. Duratioi of the Act. — The combined effect of the definition of 
^ chargeable accounting period * in Section 2 (6) and the provisions 
with regard to rate of tax in this section is that on the 31st March 1941, 
unless by an amending Act* the definition of * chargeable accounting 
period ’ was amended and the rate of tax was fixed by the Finance Act, 
the taxing provisions would cease to have effect. This expedient was 
resorted to after considering various alternatives in order to avoid the 
re-enactment of all the provisions of the Act at the end of March 1941 
see Report of Select Committee. 

VII. Exempted Profits. — The profits exempted from excess profits 
tax are : 

(i) all profits which are under the provisions of sub-sec. (3) of 
Section 4 of the Indian Income-tax Act exempt from income-tax ; and 

(ii) all profits from any business of life insurance. 

(i) Profit exempted from income-tax under Sec. 4 (3). — Nine heads 
of income are exempted from income-tax by Section 4, sub-section (3). 
These are considered under Section 4 (3) of the Income-tax Act in 
A. N. Aiyar’s Commentary on the Income-tax Actf 4th Edn. at pp. 170 
to 200 to which reference may be made. 

(ii) Profits from life insurance business, — Following the English 
Act of 1939, the original Excess Profits Tax Bill did not make any 
provision for exempting income from life insurance business from 
excess profits tax. The Select Committee recommended that it is , 
necessary to exempt such income for the following reason : “ These 
are usually the object of triennial or quinquennial valuation and cannot 
be determined annually, and there is a reasonable presumption that 
life insurance will not make additional profits in conditions arising 
out of the war.’^ See also the Legislative Assembly Debates, 

The profits of other forms of insurance are not affected by these 
considerations and are ascertainable from year to year, and they have 
not been exempted. The exemption does not extend to Fixed Term 
Annuity or capital redemption business ; Notes and. Instructions^ 
para 17 (1). 


Application of Aot. 


5 . This Act shall apply to every business of which any 
part of the profits made during the chargeable 
accounting period is chargeable to income-tax 
by virtue of the provisions of sub-clause (i) or sub-clause (ii) of 
clause (b) of sub-section (1) of Section 4 of the Indian Income- 
tax Act, 1922, or of clause (o) of that sub-section : 

Provided that this Act shall not apply to any business the 
whole of the profits of which accrue or arise without British 
India where such business is carried on by or on behalf of a 
person who is resident but not ordinarily resident in British 
India unless the business is controlled in India : 

Provided further that where the profits of a part only of a 
business carried on by a person who is not resident in British 
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India or not ordinarily so resident accrue or arise in British 
India or are deemed under the Indian Income-tax Act, 1922, 
so to accrue or arise, then, except where the business being the 
business of a person who is resident but not ordinarily resident 
in British India is controlled in India, this Act shall apply 
only to such part of the business, and such part shall for all 
the purposes of this Act be deemed to be a separate business. 

^Provided further that this Act shall not apply to any 
business the whole of the profits of which accrue or arise in an 
Indian State ; and whore the profits of a part of a business 
accrue or arise in an Indian State, such part shall, for the 
purposes of this provision, be deemed to be a separate business 
the whole of the profits of which accrue or arise in an Indian 
State, and the other part of the business shall, for' all the pur- 
poses of this Act, bo deemed to be a separate business. 

Provisions of the English Act compared — Under fche U. K. Finance Act 
of 1939 the businesses taxable to excess profits duty are “ all trades or 
businesses of any description carried on in the United Kingdom, or 
carried on, whether personally or through an agent, by persons ordi- 
narily resident in the United Kingdom’^ [Section 12 (2)]. The Indian 
Act of 1919 applied to “ every business which was either carried on in 
British India by any person or owned or carried on in any place in 
India by a person ordinarily resident in British India,” with the excep- 
tion of certain specified kinds of businesses. The English Act of 1915 
applied to ‘businesses carried on in the United Kingdom or owned or 
carried on in any other place by persons ordinarily resident in the 
United Kingdom.’ 

The Indian Act of 1940 is not based on any such simple principle 
but has adopted a rather complicated method, as an inevitable conse- 
quence of the provisions introduced by the Income-tax (Amendment) 
Act of 1939. 

The first paragraph of this section lays down the general rule and 
the 2nd, 3rd and 4th paragraphs contain three provisoes as to cases (i) 
where the income of a business is wholly foreign income, (ii) where it 
IS partly foreign income and (iii) with regard to income accruing in 
Indian States. 

Under the 1st paragraph the Act applies to every ‘business of 
which any part of the profits is chargeable to income-tax by virtue of 
the provisions of sub-clause (i) or sub-clause (ii) of clause (b) of sub- 
section (1) of Section 4 of the Indian Income-tax Act, 1922, or of clause 
(c) of that sub-section. The section lays more emphasis on the nature 
of the business than on the status of the person carrying it on, as the 

* This proviso was inserted by the Excess Profits Tax (Second Amendment) Act XXIV 
of 1941 but efieotis not to be given to it in the making of any assessment in respect of any 
chargeable accounting period which is a previous year for an assessment under the Indian 
Income-tax Act for any year before the year ending on the Slst day of Maroh 1948. 
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unit of asseseraent for purposes of excess profits tax is the business 
and not the person. 

The two criteria which have been adopted by Section 6 of the 
Indian Act for determining the liability of a business to excess profits 
tax are thus ; (i) chargeability of the profits of any part of the business 
to income-tax, and (ii) whether the profits accrue in whole or in part 
in British India. The former test is inextricably mixed up with the dis- 
inction between ordinary residents, persons not ordinarily resident and 
non-residents introduced by the Income-tax (Amendment) Act of 1939. 

The effect of Sec. 5. — Under Section 4 (i) of the Indian Income-tax 
Act the income liable to be assessed to income-tax in British India is : — 

(а) income received or deemed to be received in British India 
in the year 

(б) in the case of residents 

(i) income accruing or arising in British India in the year, 

(li) income accruing or arising outside British India in the 
year, and 

(iii) foreign income (of 1933-39) brought into or received in 
British India in the year, 

(c) in the case of non-residents^ income which accrues or arises 
or is deemed to accrue or arise in British India. 

Section 5 omits clause (a) and sub-clause (iii) of clause (6). The 
omission of clause (a) is important and the omission of sub-clause (iii) 
of clause (6) follows the omission of clause (a) as both deal with foreign 
income brought into British India. 

The effect of Section 5 is this : — 

A. According to nat&rb op the Business. 

1. Where the 'profits of the whole of the business accrue or arise 
in British India — the Act will apply to the business irrespective of 
whether it is carried on by an ordinary resident, person not ordinarily 
resident, or non-resident. 

2. Where the profits of a part only of the business accrues or arise 
in British India — 

(а) in the case of an ordinary resident the Act will apply to the 
whole business ; 

(б) in the case of a person not ordinarily resident (i) the Act 
will apply to the whole business if it is controlled in India; (ii) in 
other cases it will apply only to such part of the business, the part 
being treated as a separate business ; 

(c) in the case of non-residents the Act will apply only to such 
part of the business, the part being treated as a separate business. 

3. Where the whole of the profits accrue or arise outside British 
India — 

(а) in the case of an ordinary resident the Act will apply to the 
business ; 

(б) in the case of a person not ordinarily resident the Act will 
apply to the business if the business is controlled in India, but not 
otherwise ; 

(o) in the case of non-residents the Act will not apply. 
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4. Where profits which had accrued outside before the period are 
merely brought into British India during the period — the Act will not 
apply to the business merely on this ground. 

B. According to the Status of the Person Carrying it on. 

Looking at the matter from the standpoint of the status of the per- 
son carrying on the business the effect of Section 5 may be stated thus : 

1. Ordinary Resident — Ordinary residents are liable in respect of 
every business, any part of the profits of which made during the charge- 
able period (i) accrues or arises or is deemed to accrue or arise in 
British India or (ii) accrues or arises without British India, They are 
not liable merely because foreign profits of the business earned before 
the chargeable period are received in British India during the charge- 
able period. 

2. Persons not ordinarily resident — 

(i) where the whole income of the business accrues or arises in 
British India the Act applies; 

(ii) where the whole income accrues or arises without British 
India, the Act applies only if the business is controlled in India ; 

(iii) where income of part accrues or arises in British India, 
then (a) if the business is not controlled in India, the Act applies to 
such part treated as a separate business and (b) if the business is 
controlled in India the Act applies to the whole business. 

3. Non Residents — The Act applies only to such part of the 
business the profits of which accrue or arise in British India or are 
deemed to so accrue or arise and such part should be deemed to be a 
separate business. 

Foreign Profits. — The substantial result of the omission of clause 
(a) and sub-clause (lii) of the clause (b) is that all profits which are 
assessable to British Indian income-tax on the remittance basis, that 
is, on the ainount brought into British India, are excluded from the 
scope of excess profits tax. The following statement made by Mr. 
Sheehy who introduced the Bill before the Council of State contains 
an excellent summary of the scope of excess profits tax and the differ- 
ence between the scope of this tax and income-tax : 

“ The Bill will bring under taxation profits which arise both in 
British India and outside British India ; but business profits arising 
outside British India will only be taxable in certain cases. In the case 
of persons ordinarily resident, the whole of their business profits 
wherever they arise will be liable. In the case of persons resident but 
not ordinarily resident, profits arising outside British India and^ not 
deemed to arise in British India will not be liable unless the business 
is controlled in India. And in the case of non-resident only profits 
arising or deemed to arise in British India will be taxable. In all cases 
the tax is leviable on the arising basis and not on the remittance basis, 
80 that if a resident or a non-resident receives in British India foreign 
profits which are not taxable on the arising basis, they will not be 
liable to excess profits tax although they will be liable to income-tax *’• 
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^Tbe statemenf; made by Mr. S. P. Chambers before the Legislative 
Assembly may also be referred to with advantage. He has also em- 
phasised the fact that the scope of excess profits tax is not so wide as 
the scope of income tax iaasmach as all profits which are assessable to 
income-tax on the basis of the amount brought into British India are 
excluded from the scope of excess profits tax. With respect to income 
accruing in Native States even that portion which is remitted to British 
India is exempted from excess profits tax : Notes and Instructions^ 
para 24. 

The Provisoes. — The first two provisoes are intended to define the 
liability of persons not ordinarily resident and non-residents in respect 
of businesses whose profits accrue partly or wholly outside British 
India, and the third proviso exempts income accruing in Indian States. 

With regard to the business of a person not ordinarily resident 
even if the whole profits accrue outside British India the business will 
be liable to excess profits tax if it is controlled in India ; it will not be 
liable if it is not so controlled. Where the profits of a part only of the 
business accrue in British India he will be liable with regard to that 
part alone unless the business is controlled in India in which latter 
case, the whole income will be liable. 

With regard to non-residents where the profits of a part only of 
the business accrue in British India or are deemed to so accrue such 
part shall be deemed to be a separate business. Where the whole pro- 
fits accrue or are deemed to accrue outside British India, a non resi- 
dent’s business is, of course, not liable. 

Question of Control : \i) India defined. — With regard to persons not 
ordinarily resident the question of control is important. * India * is 
wider than ‘ British India The term ‘India * is defined in Section 311 
of the Grovernment of India Act and means British India together with 
all territories of any Indian Ruler under the suzerainty of His Majesty, 
all territories under the suzerainty of such an Indian Ruler, the tribal 
areas and any other territories which His Majesty in Oouncil may 
from time to time after ascertaining the views of the Federal Govern- 
ment and Federal Legislature declare to be part of India. It is also 
now defined in the same terras in the General Clauses Act of 1897 as 
amended by the Government of India (Adaptation of Indian Laws) 
Order, 1937. ‘ Tribal areas * referred to mean the areas along the front- 
iers of India or in Baluchistan which are not part of British India or 
of Burma or of any Indian State or of any foreign State : See Govern- 
ment of India Act, 1936, Section 311 (1). 

(ii) Meaning of ‘Control ’. — The words used in the Act are ‘control- 
led in India In the Income-tax Act the words ‘ control and manage- 
ment * are used in some places. Here the word ‘ control * alone is used 
and it is therefore sufficient if the control is in India. 

With regard to what constitutes control we have to refer to the 
English decisions relating to the control of companies, Under the 
English law the residence of a company depends on the ’place of its 
control and management and what constituties control has been discus- 
sed in cases in which the place of residence of a company was in dispute. 
These decisions lay down the following principles : 

. B— 6 
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(i) Control of a business does not necessarily mean the carrying on 
of the business ; the place of control may be wholly different from the 
place where the business is carried on in fact ; Egyptian Hotels Ltd, v. 
Mitchell (6 Tax Cas. 642) ; San Paulo Bailtoay Co. v. Carter (3 Tax 
Cas. 407). 

(ii) The test of control is the right to exercise control not the actual 
exercise of it daily and in the ordinary routine, and the decision as to 
the governing of its commercial venture, the capital to be invested, the 
terms on which the adventure shall be carried on, etc. : Per Hamil- 
ton, J., in The American Thread Co. v. Joyce (6 Tax Cas. 24); Ogilvie 
V. Kitton (6 Tax Cas. 336). 

(iii) The place of control, in the words of Lord Halsbury, is the 
place where the ‘ head and brain of the trading adventure * is situated : 
San Paulo By.^ Co. v. Carter (3 Tax Cas. 407 ; [1896] A.C. 31). ‘ Head 
and brain ’ do not however allude to a clever manager. Rowlatt, J., 
said * one might say in many businesses that the whole head and brain 
of this business are in the General Manager ; he knows all about it and 
far more than all the directors put together. Therefore, they leave it 
to him and they are well advised in doing so. It is not in that sense 
that the reference to the head and brain is made. I do not think the 
cleverest servant in the world, although he possessed all the brains of 
the institution could be said to be the head and brain for the purposes 
of the San Paulo Case^ : Mitchell v. Noble (11 Tax Cas. 372 at p. 411). 

(iv) Even though a person controls, if his position is such that be 
will be dismissed if he disobeys, he is not the man who controls but his 
master ; St. Louis Breweries v. Apthorpe (4 Tax Cas. 119). 

(v) The question of control is to be decided not according to the 
construction of this or that by-law, but upon a scrutiny of the course of 
business and trading: Per Lord Loreburn in De Beer's Consolidated 
Ltd.^ quoted by Pollock, M, E., in Swedish Central Bailway Co. v. 
Thompson (9 Tax Gas. at pp. 856-7). 

(vi) The central management and control of a company may be 
divided, and it may keep house and a business in more than one place : 
Swedish Central Bailway Co.'s Case (9 Tax Cas. 342). In such a case 
if one of the places from which control is exercised is in India the 
Indian Act would be satisfied. 

(vii) The place where statutory obligations are performed is not 
necessarily the place of control of the business : Todd v. Egyptian 
Delta Land and Investment Co. (14 Tax Cas. 119). 

(viii) The shareholders even in meeting are not the persons who 
control the business of a company, but the directors who are neither 
the agents nor servants of the shareholders, individually or collectively : 
Stanley v Oramaphone Co. (6 Tax Cas. 368). 

(ix) Mere financial control is not sufficient : Egyptian Hotels Ltd.^ 
V. Mitchell (6 Tax Cas. 544). 

(x) Mere possession of the majority of shares would not make that 
person the person who controls the company or the place where he 
resides the place of control : Stanley v. Oramaphone and Typewriter 
Ltd. (6 Tax Cae. 368). 

(xi) The head and brain do not reside where there is some ultimate 
powers of control to alter the articles by special resolutipn or the 
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power to interfere with fnndamental finance snoh as there was in the 
Egyptian HoteVs Case : Per Bowlatt, J., in Noble v. Mitchell (11 Tax Oas. 
372 at p. 411). It refers to power to control the carrying on of the 
trade. 

Decisions. — The doctrine of control was evolved by a series of 
English decisions beginning from the well known cases of Cesena 
Sulphur Co. Ltd. v. Nicholson (1 Tax Cas. 88) and Calcutta Jute Mills 
Ltd. V. Nicholson (1 Tax Cas. 83) decided in 1876 dealing with the resid- 
ence of companies. These decisions laid the foundations of the now 
well established principle of English law that a company resides where 
the ‘ central control and management actually abides *. The Indian 
Taxation Acts have however defined ‘ residence * as applied to compa- 
nies and the English decisions are now of importance in India only as 
guides for determining (i) what constitutes control and (ii) from what 
place control is exercised; and accordingly only those decisions which 
are helpful in determining these points are considered below. It has 
further to be remembered that all these decisions relate to the control 
of the business of companies and that in the case of businesses carried on 
by a firm, an association of persons, individuals, or Hindu undivided 
families these principles can only be applied with such modifications as 
the constitution of the latter require. 

(1) A company was incorporated in London but the whole of its 
business was carried on in India where all its property was situated. 
The directors met in London. The shareholders also met in London. 
Dividends were declared in London and the finances were also control- 
led by the directors from London. In another case the facts were the 
same except that the company was registered in Italy and the books, 
account books and banking accounts were kept in Italy, In both these 
cases the seat of control was held to be London : Calcutta Jute Mills dt 
Co. Ltd. V. Nicholson (1 Tax Cas. 83); Cesena Sulpher Co. Ltd. v. NichoU 
son (1 Tax Cas. 88). 

(2) In San Paulo Bailway Co. v. Carter ([1896] A.O. 31 ; 3 Tax 
Cas. 409) the control was exercised in London but the business of the 
railway company in its ordinary sense was carried on outside the 
United Kingdom, It was held that the company resided in London. 
The doctrine of control as the test of residence was re-aflSrmed. With 
regard to control this case supports the view that control is exercised 
by the board of directors or other controlling body, not by the share- 
holders in general meeting or by superintendents or local managers. 
On this point Lord Watson said (3 Tax Cas. at p. 412; [1896] A.C. 
at pp. 41-42) : “ But the substantial fact remains, that the directors 
subject to any resolutions which may be passed for their guidance by 
the members of the company are vested with the sole right to manage 
and control every department of its affairs... The only persons who can 
with propriety be described as carrying on the trade of the company 
are its directors^ who for all the purpose of the management and 
administration are the company itself 

(3) In De Beers Consolidated Mines Ltd. v. Howe ([1906] A.O. 
461 ; 6 Tax Cas. 139), a company was registered in South Africa, its 
head office was there, ahd the shareholders met and elected the directors 
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there. Its prodacts were sold through a London Syndicate. Its direct- 
ors met both in South Africa and at London, but a majority of the 
directors resided at London and as a fact the affairs of the company 
were controlled and managed from London by them. In a celebrated 
judgment, the House of Lords affirmed the doctrine that a company 
resides where the * central management and control actually abides.” 
The Lord Chancellor also said that it is a question of fact whether a 
case falls within this rule and that is to be determined by a scrutiny of 
the course of business and trading. 

(4) A gentleman in Aberdeen had a business at Toronto. He did 
not interfere with it; he had there, managers as salesmen or managers 
of his shop, who did not have powers of attorney but had full powers 
to carry on the business. At any moment he might have interfered 
with them, but he did not. It was held that the business was control- 
led and so really carried on in Scotland : Ogilvie v. Kitton (6 Tax Cas. 
338). Lord Darling said in this case that even though the proprietor 
had not even in a single instance as a matter of fact attempted to 
exercise his control or gave directions even about the details ” yet the 
right of control is there all the time and might be exercised at any 
moment. It is a matter as it seems to me, of the power and right, and 
not of the actual exercise of right or power ”. This passage is quoted 
by Rowlatt, J., in Mitchell v. Nohle (11 Tax Cas. at p. 111). There is 
an observation of Lord Parker in the Egyptian HoteVs case (6 Tax Cas. 
162 and 642) that ‘ it is not what they have power to do but what they 
have actually done which is of importance’, but as Rowlatt,!., has 
pointed out, though it may at first sight look as if it were in conflict 
with what Lord Darling had said in Ogilvie v. Kitton^ Lord Parker has 
never quarrelled with that case and when the context is looked at, it is 
clear that Lord Parker was referring to the powers over finance and so 
on of the London Board. He was not referring to powers of actually 
conducting the trade which they had not got, but to powers which in- 
directly they "might use so as to put an end to the state of affairs as it 
was then existing. Lord Sumner referred to the case of Ogilvie v. 
Kitton with approval and said that passive oversight and tacit control 
are sufficient. 

(6) An English company was formed for acquiring all the shares 
of an American company except the qualification shares of the American 
company’s directors. By the bye-laws of the latter its directors had the 
general management and control. The trade books and accounts were 
kept in America, the accounts were audited each year in America by an 
accountant sent out by the English company. A balance sheet was for- 
warded each year to the English company and the directors of the latter 
determined the rate of dividend to be declared and the directors of the 
American company declared dividends accordingly. The directors 
of the English company then declared a dividend of the English 
company. It was held that the English company carried on business 
in America on the ground that, although theoretically and actually the 
business of the American company was carried on by the American 
directors, and the English company had no legal or direct control, the 
English company was formed for carrying on and did carry on the 
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buainesB of managing fche affairs of the American company, and they did 
practically control the business carried on by the American company. 
Bruce, J,, further said : “I was struck by the argument that the legal 
right to control the American business must rest with the directors of 
the American company, but I am satisfied on the facts that the real and 
substantial control of the American business was exercised by the 
English directors . . . Looking at the matter as a practical busi- 

ness question, I cannot bring myself to the conclusion that the Ameri- 
can directors whose status is merely that of managers of the breweries, 
and nothing more, did exercise control over the business independently 
of the influence of the English directors.** : St, Louis Bfeweties Ltd. 
V. Apthorpe (4 Tax Cas, 111). But see Kodak Ltd. v. Clark (4 Tax Cas. 
649) and Stanley v. Gramaphone Go. (6 Tax Cas, 368) in which a some- 
what different view is taken and the Breweries* Case is explained. 

(6) The other important cases are the decisions of the House of 
Lords in the Egyptian Hotels Ltd. v. Mitchell [1918] (A.C. 1022), New 
Zealand Shipping Go. v. Stephens (6 Tax Cas. 663)» Swedish Central 
Railway Go. v. Thompson (9 Tax Cas. 342) and Todd v. Egyptian Delta 
Land Co. (14 Tax Cas. 119). 

Discontinuance of business. — Where a person carried on two busi- 
nesses during the standard period and discontinued one of them before 
the chargeable accounting period, it is necessary to secure that the pro- 
fits, loss and capital of the discontinued business should be left out 
of account in determining the standard profits. The words “during 
the chargeable accounting period *’ clarify the point that a business 
which has been discontinued before the chargeable accounting period 
is not a business to which the Act applies. 

6 . (1) For the purposes of this Act, the standard profits 
of a business in relation to any chargeable 
standard profits, period shall, subject to the provi- 

sions of sub-sections (3) and (4), bo an amount bearing to the 
profits of the business during the standard period, if in respect 
of that business a standard period is available, the same pro- 
portion as the chargeable accounting period bears to the 
standard period : 

Provided that if the average ainount of capital employed 
in the business during such chargeable accounting period is 
greater or less than the average amount of capital employed 
during the standard period, such amount shall be increased or 
decreased, as the case may be, by an amount calculated by 
applying the statutory percentage to the amount of such in- 
crease or decrease : ^ 

Provided further that in the case of a business which was 
commenced on or after the 31st day of March, 1936, the 
standard profits shall, at the option of the person carrying 
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on the business, be an amount calculated by applying the 
statutory percentage to the average amount of capital employed 
in the business during such chargeable accounting period. 

(2) For the purposes of this section the standard period 
shall, at the option of the person carrying on the business, be — 
{a) the “ previous year ” as determined under Section 2 
of the Indian Income-tax Act, 1922, for the purposes of the in- 
come-tax assessment for the year ending on the 31st day of 
March, 1937, or the previous year as so determined for the. 
year ending on the 31st day March 1938 ; or 

(&) the “ previous year ” as so determined for the year 
ending on the 31st day of March, 1937, and that for the year 
ending on the 31st day of March, 1939 ; or 

(c) the “ previous year ” as so determined for the year 
ending on the 31st day of March, 1938, and that for the year 
ending on the 31st day of March, 1939 ; or 

{d) the “ previous year ” as so determined for the year 
ending on the 31st day of March, 1939, and that for the year 
ending on the dlst day of March, 1940 : 

Provided that in no case shall any period of less than nine 
months be taken as a standard period. 

(3) If, withixi the period specified in the notice issued 
under sub-section (1) of Section 13 [or within the extended 
period allowed by the Excess Profits Tax Officer under the 
proviso to that sub-section]^, the person carrying on the busi- 
ness makes an application to the Excess Profits Tax OjBficer in 
this behalf, the Excess Profits Tax Officer shall refer the appli- 
cation to the Board of Eeferees, and if the Board is satisfied 
that during the standard period the profits of the business 
were less than might at the beginning of that period have been 
reasonably expected, it may direct that the standard profits 
shall be computed as if the profits during the standard period 
were such greater amount as it thinks just : 

Provided that such amount shall not exceed the statutory 
percentage of the average amount of the capital employed in 
the business unless the Board is satisfied that owing to some 
specific cause peculiar to the business it is just that a greater 
amount should be allowed. 

(1) The words within squars braokets were added by the Exoess Profits Tax (Amend- 
ment) Act, 1940. 
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[Provided further that a determination on an application 
under this sub-section — 

(a) shall have effect with respecH; to all subsequent charge-*' 
able accounting periods ; 

(b) shall exclude any further application under this sub- 
section.]^ 

(4) The standard profits shall be taken to be rupees thirty- 
six thousand in any case in which the standard profits computed 
in accordance with sub-section (1) are less than this sum : 

Provided that if the chargeable accounting period is greater 
or less than one year the sum of rupees thirty-six thousand shall 
for the purpose of this sub-section be increased or decreased 
proportionately. 

(6) "Where the standard period includes any period prior to 
the commencement of Part III of the Government of India Act, 
1935, during which Burma was part of British India, there 
shall, in computing the standard profits of a business under this 
section, be excluded from the profits of the business during the 
standard period so much of such profits as arose or accrued or 
were received in Burma unless such profits are also included in 
the profits of the business during the chargeable accounting period. 

Scope of the Section. — Excess profits tax is payable under Section 3 
on the amount by which the profits during any chargeable accounting 
period exceed the standard profits. The determination of the standard 
profits of the business is therefore a matter of considerable importance 
in every excess profits tax assessment. This section lays down the 
following provisions relating to standard profits ; — 

Sub-sec. (1) explains what standard profits are generally and makes 
special provision for the following cases ; (i) where there is a decrease 
or increase of capital and (ii) for businesses started on or after March 
31, 1936. 

Sub-sec. (‘2) specifies the ‘ standard periods ’ with reference to which 
standard profits should be computed. 

Sub-sec. (3) gives power to the Board of Referees to determine 
standard profits in hard cases. 

Sub-sec. (4) fixes the minimum standard profits at Bs. 36,000 ; and 

Sub-sec. (5) provides for cases affected by the separation of Burma 
from India. 

The Principle of Standard Profits. — Section 6 is based upon Sec. 13 
of the Finance (No. 2) Act of 1939 which introduced the new principle 
of standard profits based on pre-war profits in preference to the princi- 
ple of pre-war standard based on the capital employed in the business, 

1. The words within square brackets were added by the Kzoess Profits Tax (Amend- 
ment) Aot, 1940. 
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Keferring to the pteseat principle, Viscount Simon in introducing the 
Finance (No. 2) Act of 1939, said as follows : “ I claim that in adopting 
the method which we followed in the Armament Profits Duty, instead 
of somewhat slavishly imitating the old excess profits duty of 20 years 
ago, Parliament has made an improvement. It is undoubtedly a better 

scheme The old excess profits duty of Mr. McKenna^s Finance 

(No. 2) Act of 1915 made much use of a pre-war standard not built up 
by an examination of profits but by ascertaining what was the amount 
of capital employed in the business, and by allowing a certain return 
on that and treating it as the pre-war standard. It did in practice pro- 
duce the most frightful complications I am confident that the system 
which we adopted in the spring of this year of relying on a pre-war 
standard based on profits is much better and more practical than the 
old system 

Legislative history of the Section. — (i) Changes made hy the Select 
CominUtee ; Th^’ changes made in the Jiill by the Select Committee are 
referred to in the following notes submitted by them to Section 6. 
“We have by our amendment of 6ub«clause (2) provided as an additional 
option that the previous year as determined for the) year ending on the 
31st day of March, 1940, coinbine^d with that for the year ending on the 
Slst day of March, 1989, may be taken as a standard period, thus afford^ 
ing a considerable advantage to chose businesses which made good pro- 
fits during that period. Our amendment of sub-clause (1) is intended 
to provide that a business started after the 31st) day of March, 1936, 
may at its option take as the standard profits either the profits of the 
standard period, where it has been in existence long enough to have a 
standard period, or the statutory percentage of the capital employed in 
the business. The first change made in sub-clause (3) has the effect of 
extending the right of applying to the Board of Referees to any business 
which has been in existence long enough to have a standard period. 
We have also substituted the words “ at the beginning of that period 
for the word then ’’ which did not indicate with sufficient definiteness 
the point of time referred to. The proviso has been amended so as to 
substitute the statutory percentage for a fixed percentage on share capital 
as the measure of the relief which may be granted. In sub-clause (4) 
we have raised the exemption limit from 20,000 to 30,000 rupees. 
We have inserted a new sub-clause (5) to provide that profits made in 
Burma during the period when Burma was included in British India 
should not be included in the standard profits, unless they are also 
included subsequently in the profits of the chargeable accounting period, 
which of necessity falls within a time when Burma is no longer a part 
of British India." 

(ii) In the Legislative Assembly . — Proposals were made to give the 
option of statutory percentage to all businesses, including old busi- 
nesses, to include companies started after March 31, 1934 among 
new companies, to give the option of statutory percentage to foreign 
businesses, and to provide for protected industries. These were all 
negatived. The motion to raise the minimum limit to Rs. 36,000 was 
accepted ; St:« Legislative Assembly Debates, 
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(iii) In the Council of State. — In the second proviso to sub-sec- 
tion (1) the words * which was commenced on or after * were substituted 
for * which was not in existence before* so as to make it clear that the 
proviso applies to businesses referred to in Sec. 8 (1). 

(iv) By the Amendment Act of 1940. — The Excess Profits Tax 
(Amendment) Act of 1940 introduced the last proviso to sub-section (3) 
for providing that a determination by the Board of Ruferees shall have 
effect with respect to all subsequent chargeable accounting periods and 
shall exclude farther applications. It also added the words ** or 
within the extended period allowed by the Excess Profits Tax Officer 
under the proviso to that sub-section in the earlier nart of sub- 
section (3). 

Scheme of taxation summarised. — In brief, the method adopted by the 
present Act for ascertaining excess profits is to compare the standard 
profits, that is the normal profits, with actual profits, that is war 
profits, throughout the whole period for which the tax is in force and 
to impose the tax on the excess, if any. It is important to remember 
that the tax is a tax not on the yearly excess baton the excess through- 
out the whole period for which the tax is to be in force. Old businesses 
have a wide choice of years in respect of which standard profits are 
computed. They can choose either 1985-36 or 1986-37, or 1935-36 and 
1937-38, or 1936-37 and 1937-38, or 1937-38 and 1938-39. Businesses 
which were commenced on or after the 31st day of March 1936, have 
the option to choose the profits of a standard period or the amount 
arrived at by taking a statutory percentage of capital employed in the 
business. This percentage is 8 per cent, in the case of companies 
which are not director-controlled and in respect of the share of the 
capital of such companies in firms of which they are members, and 10 
per cent, in the case of other businesses. Businesses commenced after 
the Ist July 1938 will not have been in existence long enough to have 
a standard period. They have to adopt the statutory percentage basis, 
but they are given the substantial concession of an increase of 2 in the 
percentage in each case. The standard profits of such new businesses 
will in the case of a company be 10 per cent, on the capital employed 
and in other cases 12 per cent, on the capital employed. In the case of 
all businesses, both old and new the statutory percentage will be 
allowed on all increases of capital. 

Two measures of standard profits. — There are two measures for 
determining the standard profits, namely, (i) the profits of the standard 
period and (ii) the statutory percentage on the average amount of capital 
employed in the business. The former is adopted in the case of busi- 
nesses in respect of which a standard period is available and the latter 
in the case of businesses for which no standard period is available. 
Businesses commenced on or after March 31, 1936, for which a 
standard period is available are allowed an option to choose either the 
profits standard or the percentage standard. Businesses started before 
this date are not allowed this option but have to follow the profits 
standard. But the Board of Referees are empowered to determine the 
standard profits in hard or difficult cases at an amount higher than the 
standard profits based on the profits of the standard period. 
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Examples of Computation, — Notes and instructions issued by the 
Central Board of Revenue contain examples and illustrations as to 
method of computing standard profits. See para 64. 

We shall now consider the five sub-sections one by one. 

Sub-section (1) : Standard profits explained. — This sub-section first 
deals with the measure of standard profits in the case of businesses in 
respect of which a standard period is available, secondly with increase 
or decrease of capital, and thirdly with new businesses, s.e., businesses 
commenced on or after March 31, 1936. 

Before dealing with these, the words ‘ in relation to any charge- 
able accounting period ’ require notice. These words give a right to 
the subject, in relation to each chargeable accounting period to choose 
the most advantageous method of computing the standard profits ; in 
other words the tax-payer is not bound to stick to the same standard 
period which he has chosen with respect to any chargeable accounting 
period, for subsequent chargeable accounting periods: Stein ar^ 

MarkSy Excess Profits Tax, p. 31. 

(i) Businesses for which a standard period is available. — For these 
businesses the standard profits are an amount bearing to the profits of 
the business during the standard period the same proportion as the 
chargeable accounting period bears to the standard period. In the 
language of mathematicians, Standard profits : Profits of standard 
period:: Chargeable accounting period : Standard period. These busi- 
nesses have no option to adopt the percentage standard. 

(ii) Increase or decrease of capital, — Where the average amount 
of capital employed in the chargeable accounting period is greater or 
less than that employed during the standard period the amount of 
standard profits determined as stated above must be increased or decre- 
ased by applying the statutory percentage to the amount of such in- 
crease or decrease. 

(iii) Businesses commenced on or after March 81, 1936, — An option 
to adopt the basis of statutory percentage is given to businesses com- 
menced on or after March 31, 1936. The standard profits will in such 
a case be an amount calculated by applying the statutory percentage to 
the average amount of capital employed in the business during the 
chargeable accounting period. 

The principles for ascertaining the date of commencement of a 
business and the case law thereon are discussed infra at p. 96. 

Sab-section (2) : Standard period. — For the purpose of computing 
standard profits the Act has specified four standard periods and the 
assessee may at his option elect any of these periods : — 

1. previous year for the assessment year 1936-37 or the previous 
year for 1937-38. 

2. previous year for 1936-37 and that f ofc 1938-39. 

3. previous year for 1937-38 and that for 1938-39. 

4. previous year for 1938-39 and that for 1939-40. 

The last alternative was added by the Select Committee to afford 
some advantage to those businesses which received good profits in 
1987-38 and 1938-39. 

The profits of the standard period which has been elected by the 
assessee have to be computed and standard profits will be an amount 
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which bears to the profits of this period the same proportion as the 
chargeable accounting period bears to this standard period. 

Minivium length of standard period, — The. Indian Act contains a 
further provision relating to the standard period, namely, that in no 
case shall any period less than 9 months be taken as a standard period. 

Previous year, — This is defined in the Indian Income-tax Act, 
Section 2 (11). It means in respect of any separate source of income 
the twelve months ending on the 31st day of March next preceding the 
year for which assessment is to be made or if the accounts of the 
assessee have been made up to a date within the said twelve months, 
in respect of a year ending on any date other than the said 3l8t day of 
March, then at the option of the assessee the year ending on the day to 
which his accounts have so been made up. For notes on this definition 
see 4th Edition of A. N. Aiyar’s Commentary on the Indian Income-tax 
Actf pp. 73-78. Where the accounts of branches of two or more busi- 
nesses which are to be treated as one are made up at dififerent dates 
previous year means the actual previous year for each separate business 
or branch. 

Sub-section (3) ; Determination of standard profits by Board of Re- 
ferees. — As it is probable that with regard to particular businesses the 
statutory standards may not be fair and may lead to a figure less than 
might reasonably be expected, provision has been made for determin- 
ation of the standard profits by Boards of Referees and power has been 
given to the Boards to arrive at a higher amount as the profits of the 
standard period. The sub-rule has no application where the percent- 
age standard is chosen by the assessee. 

Application to the Board may become necessary in the case of 
business undertakings which were in the process of development and had 
not earned what would be considered a reasonable standard of profits 
and generally businesses suffering from industrial depression, having 
made a small profit or having even suffered losses beyond reasonable 
expectation. All these kinds of businesses can apply under this , clause. 

(i) Procedure, — The procedure to be followed is as follows: — 

(t) Application should be made to the Excess Profits Tax Officer 
by the person carrying on the business within the period specified in 
the notice issued under Section 13 (1), i.e., the notice for submitting a 
return of profits and of standard profits. This period will be not less 
than 60 days from the date of service of the notice. If the Excess Pro- 
fits Tax Officer has extended the period fixed for delivery of the return 
under the proviso to Section 13 (1), the application can be made within 
the extended period. 

(u) The Excess Profits Tax Officer will then refer the matter to 
the Board of Referees. 

(iii) The applicant must satisfy the Board that during the stand- 
ard period the profits of the business were less than might at the be- 
ginning of that period have been reasonably expected. 

(iv) If the Board is so satisfied it may direct that the standard 
profits shall be computed as if the profits during the standard period 
were such greater amount as it thinks just. 
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(ii) Powers of the Board. — The function of the Board under this 
proviBion is not a power to fix the standard profits but only a power 
to direct that the standard profits shall be computed as if the profits 
were such greater amount as it thinks just. The Board may determine 
the basic figure for ascertaining the standard profits. That figure may 
have to be adjusted in order to allow for an increase or decrease in the 
amount of the capital employed in the business. Such adjustments will 
have to be made by reference to the statutory percentages. The Board 
of Referees have no power to vary these percentages. 

The powers of the Board are discretionary, and they are not sub- 
ject to any control by the Income-tax Department or the Central Board 
of Revenue. But before the discretion is exercised the Board must be 
satisfied that profits of the business were less than at the beginning of 
that period, might have been reasonably expected.” Under the corres- 
ponding provision of the Finance (No. 2) Act of 1939, See. 13 (7), the 
Board has to be satisfied that *^the rate of profits or the volume of busi* 
ness was less than might then have been reasonably expected.” There 
is thus a substantial difference between the provisions of English and 
Indian Acts. The English Act merely relates to fall in the rate of pro- 
fit or the volume of business. The Indian Act is much wider and more 
favourable to the tax-payer. 

Except for the limits prescribed in the following proviso the Board 
of Referees are not bound to follow any special rules or methods for 
ascertaining the amount. They can determine such amount as they 
think just. 

(iii) Limitation on powers. — The only limitation on the powers of 
the Board in .determining the amount is that such amount shall not 
exceed the statutory percentage of the average amount of the capital 
employed in the business, unless the Board is satisfied that owing to 
some specific cause peculiar to the business it is just that a greater 
amount should be allowed. 

In the original Bill the maximum amount which could be allowed 
was in the case of a business carried on by a company an amount suffi- 
cient to provide dividends for the standard period \a) on the paid up 
ordinary share capital of the company at the rate of 6% per annum and 
(6) on any other paid up share capital of the company at the fixed rate 
per annum payable thereon. There was no limit in tne case of other 
businesses. The Bill followed the provisions of the Finance (No. 2) 
Act, 1939: vide ihe proviso to sec. 13 (7). In the Select Committee 
the proviso was amended by substituting for a percentage on the share 
capital, the statutory percentage on the average amount of capital em- 
ployed in the business and the maximum was made applicable to all 
businesses, not only businesses carried on by companies. Under the 
English law in the case of businesses carried on by persons other than 
companies even now there is no limit to the amount at which the 
Board may arrive. 

(iv) Specific cause peculiar to the business. — Where the Board is 
satisfied that owing to some specific cause peculiar to the business a 
greater amount should be allowed, the limit prescribed above can be 
ignored and the Board can allow an amount greater than the statutory 
percentage on the average capital. The words “ specific cat^se are 
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somewhat ambiguous. Specific is opposed to generic and the underlying 
idea seems to be that the cause must be one pertaining to the particular 
business in question in contradistinction to a cause which applies to 
businesses of the same class. The words ‘ peculiar ' and ‘ the business ’ 
further emphasise the same idea. ' The business ' here refers to the 
individual business as distinct from businesses of the class to which it 
belongs. The expression ‘ specific cause ' has been interpreted by 
English Courts in connection with Rule 11 of Cases I and II of Sche- 
dule D of the English Income-tax Act which refers to fall of profits 
from some specific cause. These cases merely consider the meaning of 
the abovesaid expression as applied to fall of profits and should be 
applied with great caution since this expression is used in the Excess 
Profits Tax Act in a different and wider context. Under this Act a 
greater amount may be allowed if there is any specific cause peculiar to 
the business, not merely where there has been a fall of profits from 
some specific cause. The cases referred to above are Commissioners of 
Inland Bevenue v. Farie (16 Sc. L.R. 189), Ryhope Coal Co. v. Foyer 
(1 Tax Gas. 343), Elliot v. The Duchess Mill (11 Tax Cas. 56), Stewart 
and Young v. Walker (11 Tax Cas. 128), Commissioners of Inland 
Bevenue v. Alexander Frew d Co. Ltd. (16 Tax Cas. 365) and Fiat (Eng- 
\ land) Ltd. v. Williams (17 Tax Cas. 106). These cases are considered 
below at pp. 93-96. 

(v) Finality of decisions. — The last proviso to sub-section (3) was 
inserted by the Excess Profits Tax (Amendment) Act of 1940 to give 
finality to the decisions of the Board and prevent fresh applications for 
each subsequent chargeable accounting period. Once the standard pro- 
fits are fixed by an application to the Board the amount they arrive at 
will apply for all subsequent years, 

(vi) Determination of standard profits by the Central Boat'd of 
Bevenue. — In this connection the provisions of Section 26 (1) of the 
Act require notice. Under this clause if no rejlief or insuflficient relief 
has been granted under Section 6 (3) by the Board of Referees, the 
Central Board of Revenue has power to direct that the standard profits 
shall be computed to be such greater amount as it may direct. See 
Section 26 (1) and notes to that section. 

Sub section (4) : Minimum standard profits. — After much discussion 
in the Select Committee and the Assembly the minimum standard pro- 
fits was finally fixed at Rs. 36,000. This amount has to be increased 
or decreased according as the chargeable accounting period is greater or 
less than one year. 

Sub section (5) : Separation of Burma. — As Burma was separated 
from India in 1937 and the standard periods include years before the 
separation, this sub-section was added by the Select Committee. The 
object is obvious. 

Decisions: (i) Meaning of ‘ Specific Cause.’ — The meaning of ‘specific 
cause * was first considered in Inland Revenue v. Farie, (16 Scot. L.R. 
189) where it was held that depression in the coal trade was a ‘specific 
cause ’ within the meaning of Rule 11. In Ryhope Coal Co. v. Foyer 
(1 Tax Cas. 343) Grove, J., said : “ I expressed during the argument 
very considerable doubt whether the phrase ‘specific cause’ could^ 
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apply to the ordinary fluctuations of trade. I certainly do not adopt the 
arguments of the appellants here, and say, that ' specific cause’ means 
specified cause. I do not think that is the proper meaning of the word 
‘specific’ either in grammar or within this Act. A specific thing, and 
a specified thing, are to my mind totally different ; I think ‘ specific 
cause ’ must be something capable of expression, but also something 
exceptional, it must not be the ordinary fluctuation incident to every 
business. The Scotch Court in the case that I have mentioned held 
that the depression of trade was a specific cause. In one sense I agree 
with them, except that I should put it thus, that depression of trade 
may be, but is not necessarily a specific cause. It must'be, to my mind, 
and to make it a specific cause, something unusual, exceptional, extra- 
ordinary ”. In this case it was found that there was an extraordinary 
depression in the iron and coal trades. The meaning of * specific cause ’ 
was considered at greater length in Elliot v. Duchess Mill Ltd. (11 Tax 
Cas. 56). Rowlatt, J,, held that where there is a phenomenal trade 
depression, affecting an individual, however many other individuals 
and whatever trade it affects that may be at any rate a specific cause 
within the meaning of the Act. In the Court of Appeal, Lord 
Hanworth, M.R., after referring to Section 26 of the Finance Act of 
1921 said (at p. 75), “ It appears to give some indication that ‘specific 
cause ’ might be made use of generally and widely ; in other words, 
that ‘ specific cause * was not a special idiosyncracy of the trade but 
one which might open the door to relief where the trade was carried 
on and affected by something which was of general application but, 
which yet could be relied upon as a specific cause Referring to the 
meaning of ‘ specific cause ’ the Master of the Rtills again said : “ Does 
it mean some cause which is peculiar and individual to the subject who 
puts it forward as contrasted with the case of those who are his 
colleagues in the trade and cannot establish that the cause indicated 
affects them ; or does it mean a cause which can be pointed out and 
identified, w^ich affects the subject who claims the relief, though it is 
one which also affects traders in a district or area similarly and may be 
general to a large number of traders, indeed common to a number of 
persons in the same trades or in allied or other trades ? ” After referring 
to the statute and the cases cited above, Lord Hanworth, M.R., answered 
the question thus : “ That decision of Mr. Justice Grove and Mr. 
Justice Lindley has held the field since the year 1881. ..It appears to 
me that the cause that is referred to is not necessarily one which is 
peculiar to the subject who claims relief but is one which may possi- 
bly be relied upon by a greater number of traders, and is general in 
that sense ”. Lord Justice Scrutton with whom Romer,L.J., comple- 
tely agreed, has discussed the meaning of ‘ specific cause ’ elaborately 
in the passage which is reproduced below : — 

“ In my view ‘ specific ’ means stated with precision as opposed to 
a mere statement of fact without assigning a precise or determined 
cause for it. I find that, leaving out the medical, pathological, zoologi- 
cal and botanical meanings of “ specific ” given in Murray’s Dictionary 
and turning to the more ordinary English, it is “ precise or exact in 
respect of fulfilment of conditions or terms ; definite, explicit, exactly 
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named or indicated or capable of being so ; precise, particular 
I should have thought that was the more ordinary meaning of specific ** 
and I myself should not have agreed with Mr. Justice Grove when he 
says that specific does not mean specified — that the two things are 
different. I should have thought they were the same thing, one in the 
form of a verb and the other in the form of an adjective. Mr. Justice 
Grove says that he thinks specific means abnormal. Now I do not think 
that the word “specific** can ever mean abnormal. I should have 
thought, if “ specific “ means anything like that, it probably means 
normal — the normal qualities of the species and not the abnormal quali- 
ties of the species. But I can quite see how you can bring abnormality 
into the question of specific cause. A man wants relief from the tax 
because his profits have dropped, and if when you say “why ? ’* be 
simply says to you “They have dropped because I have done less busi- 
ness “ he is simply repeating his original statement that the profits 
have dropped over again — they have dropped because there is less 
material for them to come out of. If you are simply saying “ My pro- 
fits have dropped because I have sold less goods I think you are 
merely repeating the same thing over and over again. It may be there- 
fore that when Parliament used the phrase that they must have dropped 
from a specific cause, it must have meant that you should say something 
more than that they have dropped in the ordinary course of business, 
having regard to the amount of business done. In that sense you can 
bring in an abnormal trade fluctuation as compared with the ordinary 
trade fluctuations. Only in that sense should I think you can extract 
abnormality out of the word “specific’* which does not, in my view, 
ever mean abnormal by itself, but may possibly in its context have the 
result that you have to look for abnormality. In my view “specific 
cause “ in itself means a precisely stated definite cause as distinguished 
from a mere statement “ I have lost ^profits because I have made less 
money ” or words to that effect. I can quite see that it is a question 
of degree when the fluctuation of trade becomes so extensive that you 
can treat it as given something more than a mere statement “ I have 
made less profits because I have done less business But I should 
not myself assent to the rather narrow view which I think Mr. Justice 
Grove has taken of the meaning of “ specific Lord Lindley did not 
define at all what he meant by “ specific ’* except to say that be could 
not interfere with the Commissioners who had found that an extra- 
ordinary depression was a “ specific cause” With some of Mr. Justice 
Grove’s language I think I should disagree, but the result remains the 
same. If I am right in my view of “specific “ still less can I interfere 
with the decision of the Commissioners than if Mr. Justice Grove’s 
view is the right view of “ specific ”. In either case it is not possible 
in my view to interfere with the view of the Coinmissioners.” 

In Stewart d Young v. Walker (12 Tax Cas. 123) it was held that 
an extraordinary rise in the price of raw materials and in the growth 
of bad debts might be ‘specific cause ’ within the meaning of Buie 11 
but on the facts these were not the substantial cause of the falling off 
of profits. With regard to the meaning of ‘ specific cause ’ the Lord 
President (Clyde) said (p. 129) : “ The expression ‘ specific cause ’ is 
one which is far from being self-explanatory. I think it designates 
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something which can be precisely identified — something which one can 
put one^s finger upon — and something between which and the falling 
short of profits it is possible clearly to trace a casual relation. More- 
over, I think that, by a ‘specific cause the Rule intends something 
which is different from the ordinary variations and vicissitudes to which 
business and trade are subject. Further than that I do not go, and I 
doubt very much if it would be safe to go 

Lord Sands said : “ I take it that the true meaning of this require- 
ment is, that there must be some exceptional circumstance which can 
be clearly identified and to which the shortage of profits can be attribute 
ed. It is hardly maintainable, that mere fluctuations of price such as 
may occur every year are exceptional circumstances. On the other 
hand it is, I think, conceded that an extraordinary rise or fall in price 
might be an exceptional circumstance, or, in other words, a ‘specific 
cause ’ within the meaning of the Act 

In A. add O, Anderson v. Commisfiioners of Inland Revenue (Ifi 
Tax Gas. 365) the Lord President (Clyde) said (an p. 367) than a specific 
cause stands in contrast with a generic one : ‘ a specific cause * he said 
‘ must at least be such in its character and operation as to distinguish it 
from generic causes \ Lord Blackburn said (p. 375) that the words 
^specific cause^ do not mean merely a cause which can be specified 
but imply a special and unusual cause not liktdy to occur from year to 
year in the carrying on of the business, and that it cannot be intended 
no refer to every day fluctuations in trade. The House of Lords refrain- 
ed from giving a legal definition of the expression but held that wlTere 
strikes had resulted in large profits the cessation of such conditions was 
a specific cause. 

The latest decision on the subject is Fiat {England.) Ltd, v, 
Williams (17 Tax Cas. 105) in which the Commissioner's finding that 
abnormal trade competition which was alleged in the case was not 
‘ a specific cause ’ was upheld. Finlay, J., applied the definitions of 
Scrutton, L.J., in (11 Tax Cas. 56) and of Lord Sands in (11 Tax Cas. 
129) quoted above and said : “ To make specific cause you want some 
thing beyond ordinary fluctuations. Ordinary fluctuations, the ordinary 
ups and downs of trade, are not enough. You want something definite, 
something specific. It seems to me to be obvious that in this particular 
class of case there must be a large amount of ground where the question 
must essentially be one of fact and of degree. It is useless to endeavour 
to lay down rules more precise than those which have been laid down 
in various judgments, and it necessarily becomes a question for the Com- 
missioners, taking note of the particular facts which have been proved 
in the case before them, to apply the authorities'*. 

Decisions: (ii) Date of commeacemeiit of business. — As special treatment 
is accorded to businesses commenced on or after Slst March 1936 the 
question what is the date of commencement of the business may often 
arise for determination. The line which separates preparations for 
commencement of business from actual commencement of bnsiness is 
often difficult to discern. Again, when one business ceases and a 
similar business is carried on by another, the difficult question whether 
the second business is a new one or a mere continuation of the old one 
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may also arise. It can at the outset be laid down that the date of 
commencement of a business is a questipn* of fact, and that if there is 
evidence to support the finding and the Commissioners have not mis- 
directed themselves, the Courts cannot interfere : Cannop Coal Co, Lid,^ 
V. Commissioners of Inland Revenue (12 Tax Gas. 31). In this case a 
company was formed in 1906 for mining coal. The sinking of pits was 
commenced in that year but was completed only in 1911 and the output 
from the pits until 1912 was negligible. In 1908 however, a drift 
had been made and from the next year substantial quantity of coal was 
sold. On being assessed to excess profits duty the company contended 
that the business was really commenced only in April or July 1912 and 
that under the provisions of the Act of 1916 it was entitled to a pre-war 
standard on the profits of the last pre-war trade year, but the Commis- 
sioners held that the business was commenced long before 1912 and 
based the pre-war standard on the profits of two of the last three pre- 
war trade years. It was held that the question of the date of com- 
mencement of the business of the company was one of fact and there 
was evidence on which the Commissioners could come to their conclu- 
sion. In Sutherland v. Commissioners of Inland Revenue (12 Tax Cas. 
63) a steam drifter which was acquired and was being used for fishing 
industry was compulsorily taken over by the Admiralty and hired for 
Admiralty purpose. It was contended that under the hiring a new and 
entirely different business was commenced but the High Court held 
that notwithstanding the different uses to which the ship was put and the 
alterations made in it, the owner was carrying on the same trade 
throughout of employing the ship for profit. Lord Mackenzie said : 

where you have a definite commercial asset which has been used in 
the pre-war period for purposes of profit, and the same commercial 
asset is employed for profit during the accounting period, then that 
brings the earnings within the sweep of the Act, and it does not matter 
that there is the substitution of a different product from the use of the 
commercial asset in the accounting period from what the product was 
during the pre-war period The difference between commencement 
and preparation is discussed in Birmingham Cattle By-products Co. v. 
Inland Revenue (12 Tax Cas. 92). A company was incorporated on the 
20th of June 1913 to carry on the business of making some use of 
the by-products of the butcher’s trade. The company took over agree- 
ments from butchers and the directors went about to see various places 
where similar businesses were carried on. They entered into contracts 
for erection of work and the works were erected in July 1913. They 
then purchased machinery and plant and entered into agreements 
for purchase of products. They began to take raw materials and to 
tnrn out their products in October 1913. Bowlatt, J., held that the 
company commenced business only in October 1913, all the previous 
acts being mere preparations for commencing business. The fact that 
the company were acting within their powers in the previous acts was 
held to be immaterial. This case further shows that a company is 
not bound*by the date which is recorded in its minutes as the date on 
which business has been commenced, but the substance of the matter 
has to be looked into. 

:a— 7 
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The difference between saccession to an old business and com- 
inencement of a new business is illustrated by Mills from Emelie Ltd, 
V. Commissioners of Inland Revenue (12 Tax Cas. 73). A lady who 
carried on a millinery business left the business, and her business pre- 
mises were pulled down. She handed over to some of her saleswomen 
order books containing the names of customers who had effected business 
through the saleswomen with a view to help them to make new busi- 
ness. Three of these commenced business in the same street and took 
in some of the old employees. No assets, stock, book debts, contracts 
or liabilities of the old business were taken over. It was held that this 
business was a new one and not a continuation of the old one. 

On the question of identity of business the cases cited at pp. 440 to 
448 of A. N. Aiyar’s Commentary on the Indian Income-tax Act (4th 
Edition) under Sec. 26 (2) may also be referred to. 

7. Where a deficiency of profits occurs in any charge- 
able accounting period in any business, the 

Belief oa ocour- , or j 

tenoo ot defloienoy profits of tho biisiness chargoable with excess 
oi profits. profits tax shall be deemed to be reduced and 

relief shall be granted in accordance with the following pro- 
visions : — 

(а) the aggregate amount of the profits so chargeable 
for tho previous chargeable accounting periods shall be deemed 
to be reduced by tho amount of the deficiency of profits and 
the amount of excess profits tax payable in respect thereof shall 
be deemed to be reduced accordingly and the relief necessary 
to give effect to the reduction shall be given by repayment or 
otherwise ; 

(б) "where the amount of tho deficiency of profits exceeds 
the aggregate amount of the profits so chargeable for the 
previous chargeable accounting periods, or where there is no 
previous chargeable accounting period, tho balance of the defi- 
ciency of profits or the whole of the deficiency, as the case may 
be, shall be applied in reducing any profits so chargeable for 
the next subsequent chargeable accounting period, and if and so 
far as it exceeds the amount of those profits, any profits so 
chargeable for the next subsequent chargeable accounting period 
and so on. 

^ [Provided that a deficiency of profits occurring in a 
chargeable accounting period beginning on or after the 1st day 
of April, 1941, shall first be applied so as to reduce profits 

(1) The proyisoee wete added by the E. P, T, (Amendment) Aot, 1941. 
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chargeable to tax arising in another chargeable accounting 
period beginning on or after the said 1st day of April, and a 
deficiency of profits occurring in a chargeable accounting 
period ending on or before the 31st day of March, 1941, shall 
• first be applied so as to reduce profits chargeable to tax arising 
in another chargeable accounting period ending on or before 
the said 31st day of March ; and where owing to an insuffi- 
ciency of profits for chargeable accounting periods ending on 
or before the said 31st day of March, or, as the case may be, 
beginning on or after the said 1st day of April, tho whole or 
any part -of the deficiency is applied otherwise than as afore- 
said, — 

(a) the application shall be treated as provisional 
only ; and 

(b) if it thereafter appears that there is no longer such an 
insufficiency .as aforesaid, such adjustment shall be made as the 
Central Board of Eevenue may by written order direct ; 

Provided further that where a chargeable accounting 
period falls partly before and partly after the end of March, 
1941, the provisions of the preceding proviso shall apply as 
if so much of tho chargeable accounting period as falls before, 
and so much of the chargeable accounting period as falls after, 
the said end of March, wore each a separate chargeable ac- 
counting period, and as if the deficiency of profits of that 
separate chargeable accounting period were an apportioned 
part of the deficiency of profits occurring in the whole period ; 
and any apportionment required to be made by this proviso 
shall be made by reference to the number of months or fractions 
of months in each of the parts of the whole chargeable account- 
ing period.] 

Principle underlying the section. — Viscount Simon, who introduced 
the Finance (No. 2) Act of 1939 of the United Kingdom has stated clearly 
the principle underlying this section in a passage which runs as 
follows : 

“ As in the case of excess profits duty, clause 16 of the Bill (Sec- 
tion 15 of the Act) provides for relief in respect qf what are called 
deficiencies, and I think this is absolutely necessary. The matter may 
be put bluntly in this way, that although a business may have paid 
excess profits tax in the first year, it would be entitled, when another 
year had gone by to ask that the calculation should be made in respect 
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of the whole period, so that if its profits in the first year had been fol- 
lowed by a severe loss or a drop it would not be treated unjustly. Other- 
wise injustice would be done. Thanks, however, to this provision, the. 
taxpayer will be able to obtain relief for any other year in which 
the profits have fallen short. You may put it broadly like this. The 
aggffegftte amount of excess profits tax payable throughout the whole 
operation of the tax will be the tax corresponding with the net excess 
profit over the whole period, after allowing for any falling off of profits 
in any year.” 

History of the Section. — Section 38 (3) of the Finance (No. 2) Act of 
1916 provided for a similar form of relief in the case of excess profits 
duty. Section 16 of the Act of 1939 provides for such relief in the case 
of excess profits tax. Sub-section (1) of that section defines deficiency of 
profits and sub-section (2) lays down the nature of the relief to be given. 
In the Indian Act, the latter portion of sub-section (1) of the 1939 Act is 
enacted in Section 2 (9) as the definition of ‘deficiency of profits.* The 
former portion which has been omitted in the Indian Act runs as follows: 
“ For the purposes of this Part of this Act a deficiency of profits shall 
be deemed to have occurred in a trade or business in any chargeable 
accounting period if the profits arising from the trade Qr business in 
that period are less than the standard profits, or if a loss is sustained in 
the trade or business in that period.’ This is perhaps regarded by the 
Indian Legislature as redundant. Sub-section (2) of Section 16 of the 
English Act corresponds to the present section. 

The Select Committee which considered the Indian Excess Profits 
Tax Bill added the words ‘ or where there is no previous chargeable 
accounting period’, in para (b) of this section to cover the case where 
a deficiency occurs in the fifst chargeable accounting period and added 
also the consequential words ‘ or the whole of the deficiency as the case 
may be.” 

The provisoes were added by the Amendment Act of 1941. For 
the object of the provisoes see page 108 infra. 

Deficiency of profits explained. — ‘Deficiency of prpfits’ is defined in 
Section 2 (9) of the Act. There is a deficiency (i) where profits made 
in the period fall short of the standard profits or (ii) where a loss has 
been incurred, in that period. The amount of deficiency is in the first 
t^ase the amount by which the profits fall short of the standard profits 
and. in the second case, the amount of the loss added to the amount of 
the standard profits. ‘ Profits ’ means profits as determined in accord- 
ance with the First Schedule and ‘ Loss ’ means a loss compu^d in the 
same manner as, for the purposes of the Act. profits are to be comput- 
ed : vide Section 2 (16). 

Meaning of Lost : (i) Loss does not include capital loss — The rule 

that in computing profits capital losses cannot be deducted but only 
trading losses is as much applicable to excess profits tax as to income- 
tax. In G,M, Legg d Son, Ltd. v. Commissioners of Inland Bevenue 
(12 Tax Gas. 391) it was argued that ‘ a loss in his trade or business* in 
Section 38 (3) of the Act of 1916 was wide enough to include capital 
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lossed^ but this view was negatived by the oonrt. Molony, G.J., said : 

* When the scheme of the Act is examined it would be found impossi- 
ble to give effect to such a contention, because the whole of the scheme 
of excess profits duty is based upon the same principles as the assess- 
ment of income-tax subject to certain modifications which are stated in 
the Schedule”. 

Money thrown into a connected business without security in order 
to keep that business alive, and lost, is a capital loss : Commissioners 
of Inland Revenue v. Huntley Palmers Ltd. (12 Tax Cas. 1209) follow- 
ing the Crown Spelter Case (5 Tax Gas. 327) and Commissioners of 
Inland Revenue v. Charles Marsden dt Co. (12 Tax Cas. 217). Loss of 
capital which results from loss incurred in the course of business is a 
trading loss, for what is lost is lost in the income account. This is 
illustrated by Bernhard v. Gahan (13 Tax Gas. 723). An exporter of 
cloth used to finance his shipments by drawing bills on the buyers and 
borrowing from a Bank in London on /the security of the bills and 
shipping documents. In 1920 a buyer became unable to meet his 
acceptances and the Bank held the exporter liable to the extent of 
£22,410 and in the assessment for the year ended March 31, 1921, he 
was allowed to deduct this sum in computing his profits for that year. 
After some negotiations, at the end of 1922 the bank accepted £ 8,000 
in settlement of its claim. Additional assessments were thereupon 
made to bring into charge £14,410 previously allowed in excess. The 
Court of Appeal held, confirming Bowlatt, J., that the transactions 
with the Bank were part of the business, the loss was a trading loss 
and the computations for excess profits duty and income-tax must be 
reopened and adjusted with reference to the actual amount of loss, viz.^ 
£ 8 , 000 . 

(ii) Loss must be one arising out of the business. — The loss must 
be a commercial loss, that is a loss in the trading. The fact that the 
loss would not have been incurred if the trade had not bee^n carried on 
is not sufficient. It is not enough that a disbursement is made in the 
course of, or arises out of, or is connected with, the trade, or is made 
out of the profits of the trade. It must be an expenditure incurred for 
the purpose of enabling the person to carry on the business and earn 
the profits : Commissioners of Inland Revenue v. E.C. Warnes d Co, (12 
Tax Gas. 227) ; Commissioners of Inland ' Revenue v. Alexander Von 
Glen (12 Tax Gas. 663). 

(iii) Loss must be a loss of the chargeable accounting period. — The 
Act refers to a deficiency in the chargeable accounting period. The 
exact period in which a loss is incurred is often difficult to determine. 
The principles for determining whether a loss is a loss of the chargeable 
accounting period in question are similar to those for determining to 
what particular accounting period a trading receipt relates and have 
already been considered along with the cases decided under Section 38 
(3) of the Act of 1916 at pp. 63 to 76 supra. The case of Edward 
Collins <t Sons Ltd. (12 Tax Gas. 73), Whimster d Co.'s Case (12 Tax Gas.^ 
818), Young d Co.'s Case (12 Tax Gas. 827); and Hugh T. Barrie's Ca$f 
(12 Tax Gas. 1123) referred to there deal with loss. 
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(iv) in non-taxahle husmessea cannot he deducted, — Loss in a 
business to which the Act does not apply cannot be deducted in com- 
puting the profits : See Schedule 1, Rule 3 (2). 

(v) Loss can?iot be carried forward, — In computing profits for ex- 
cess profits tax loss cannot be carried forward as laid down in Section 
24 ifi) of the Indian Income-tax Act : See Schedule I, Rule 3 (3). But 
a loss which is appropriate to a particular chargeable accounting period 
may be deducted even though it was not actually made in that period. 

Method of giving relief for deficiency. — When there is a deficiency of 
profits in any chargeable accounting period, paragraph (a) of Section 7 
provides that (i) the aggregate of the profits of the preceding ac- 
counting periods which have been charged, should be deemed to be 
reduced by this amount, (ii) the tax payable in respect of the aggregate 
profits shall be deemed to be reduced accordingly, and (iii) relief neces- 
sary to give effect to the reduction will be given by repayment of tax 
or otherwise. Para (b) provides that if the deficiency exceeds the aggre- 
gate chargeable profits of the preceding periods, further relief is given 
by allowing the taxpayer to set off the balance of the deficiency in 
reducing the chargeable profits of the subsequent period or periods. 
Where deficiency occurs in the first chargeable accounting period 
the whole deficiency may be applied to reduce the profits of the future 
years. 

Amendment Act of 1941. — When the rate was raised to 100% in the 
United Kingaom by the Finance Act of 1940 a special provision was 
inserted in Section 15 to provide for the proper working of the section. 
Similarly, when th(' Indian Finance Act, 1941, raised the rate of tax 
to 66§ per cent., the two provisos were added to this section. 

The effect of these provisos has been thus illustrated by an exam- 
ple in the Notes on Glauses to the Amendment Bill. 

A concern which makes up its accounts regularly to the Slst 
December shows the following results: — 

Chargeable aooounting period 
of 4 months to 31st Decem- 
ber 1939 .... Excess profits Rs. 20,000 assessed at 60%. 

Chargeable accounting period 
of 12 mouths to 31at Decem- 
ber 1940 .... Excess profits Rs. 10,000 assessed at 50%. 

Chargeable accounting period 
of 12 months to 31st ]4ecem- 

ber 1941 .... Deficiency Rg, 12,000. apportioned — > 

Rs. .3,000 to the 3 months to 3l3t March 1941 , 

Rs. 9,000 to the 9 months to 31st December 1941. 

Set-off of the Rs. 12,000 deficiency is claimed against the excess 
profits of previous periods under Section 7 of the Act, and tax is refund- 
ed at 60 per cent. — Rs. 6,000, the set-off being, under the clause, provi- 
sional only so far as the Rs. 9,000 for the period after the 31st March, 
1941, is concerned. 

If in the three months ending 31st March, 1942, excess profits 
arise amounting to Rs. 10,000 they will be chargeable at the rate of 
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66 § per cent. It would be to the advantage of the assesaee to set-off 
thereagainst, instead of against excess profits chargeable at 60 per cent., 
the deficiency of Rs. 9,000 of the period of nine months ended Slst 
December, 1941. This is permitted under the clause and the original 
provisional set-off would be cancelled while the excess profits charge- 
able at 66§ per cent, would be reduced. See Notes and Instructions for 
further examples. 

Successor’s right to claim relief. — This section provides that if a 
deficiency occurs in any business^ the profits of the business chargeable 
to tax shall be deemed to be reduced. And Sec. 8 (1) provides that as 
trom the date of any change in the persons carrying on business the 
bu8inesa»shall be deemed to have been discontinued and a new business 
to have been commenced. The combined effect of these two sections 
16 that where there is a change in the persons carrying on a business, 
no claim to relief under Sec. 7 can be made in respect of deficiency of 
profits incurred after the change against tax paid during preceding 
years when there was a profit. But on the other hand, the successor 
will be entitled to set-off deficiency of profits incurred by him against 
his future year’s profits irrespective of the profits earned in preceding 
years by his predecessor. The business before the date of succession 
must be treated as a different business altogether from the business 
after the date. 

Under the earlu3r Act of 1916 the right to claim relief was held to 
be a personal right, that is, there was a right to relief only when the 
person carrying on the business at the time of the incurring of the loss 
or deficiency was the same as the person who had paid in the times 
"when the business was more prosperous: Gittus v. Commissioners of 
hUand lievenue ([1921] A.C, 81) and Mtllington Ltd, v. Commissio7iers 
of Inland Revenue {VI iQSl), Though the words ‘ a person 

proves ^ and ‘ his profits ’ which appeared m Sec. 38 (3) of the Act of 
1915 do not appear in the English Act of 1939 or the Indian Act of 
1940, the provision in the latter Acts that a new busi'ness shall be 
deemed to have commenced when there is a change of person, leads to 
the same result. It has been pointed out by responsible bodies in 
England that this is a rather hard provision. 

The Association of British Chambers of Commerce, for example, 
m their memorandum submitted to the Chancellor of Exchequer said 
as follows : “ The committee feel that the principle of the section 
(Sec. 1(5) is harsh and that refusal to permit the right to carry forward 
the excess or deficiencies prior to the date of purchase is out of place 
in a system which purports to tax increases m profit alone and adopts 
the business as the unit for the purposes of levying the tax. That effect 
of the section is tantamount to levying a further transfer duty on 
sales of businesses in the guise of the excess profits tax.” 

It may be noted however, that the Indian Act has permitted the 
carry forward of deficiencies in the case of death of a partner : vide 
Section 8, sub-section (7). 

Succession from father to son etc. — In Gittus v. Go^nniissioners of 
Inland Revenue [1921] (2 A.C. 81) a son who succeeded to his father’s 
business under his father’s will sought to set-off against the excess profit 
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duty exigible from him m respect of an accounting period in which the 
business belonged to himself, such an amount as would make the total 
excess profits duty paid during the whole period in which his father and 
he had successively carried on the business, accord with the profits and 
losses during that period. On a construction of Section 38 (3) the House 
of Lords held that the right to set off related only to such losses as 
were personal to the trader claiming to make the set off. It was realis- 
ed that this rule involved a hardship where the change was simply a 
passing down of the business in the family, and Section 36 of the Fin- 
ance Act, 1922, was therefore enacted in England to treat a predecessor 
and his successor in a business or in a share of a business as one 
person, provided (i) the succession was effected by voluntary disposition 
inter vivos made by the predecessor or undtr the predecessor’s will, or 
on his intestacy and (ii) that the successor stands to the predecessor in 
a relation of iiusband or wife^ or of an ancestor or lineal descendant. 
The meaning of rhe words ‘ voluntary disposition ’ in Section 36 of the 
Finance Act of 1922 was subject of consideration in R, A. Bird d 
Go. v. Commissioners of Inland Revenue (12 Tax Gas. 785; 1925 S. C. 
186) but, as there is nosucdi provision in tin' Indian Act of 1940 or the 
Enghvsh Act of 1939, the cas-: is not of much importance in India. The 
Englisii Act of 1939 and the Iridiaii Act have ignored Section 36 of the 
Finance Act of 1922. In India the Select Committee intioduced a pro- 
vision recognising the right to carry forward deficiency when a partner 
dies, but it is incomprehensible why no provision for carry forward of 
deficiency under Section 7 was made in the case of death of sole owner 
of a business and succession to him by intestacy, or by will or by 
voluntary disposition as in the earlier Act. 

Set off of loss in one business against profits of another. — It was 

held in Birt^ Potter d Hughes Ltd. v. Commissioners oj inland Revenue 
(12 Tax Gas. 967) that lo.ss incurred in one business cannot be set off 
against the profits made in another business even though both the busi- 
nesses were carried on by the same person. This decision is based 
on the fact that under the Act of 1915 each business was a separate unit 
for purposes of excess profits duty. The view expressed m the article 
in Taxation (November 11, 1939) that ‘ the position appears to be the 
same for excess profits lax ’ appear.^ to be incorrect inasmuch as under 
the 1939 Act all businesses carried on by the same person are to be 
treated as one busines.s. The Act has imposed only one restriction 
namely, loss incurred in business to which the Act does not apply shall 
not be allowed in computing the profits : Schedule I, Rule 2 (3). 

7- A. (1) In tho caso of a chargeable accounting period such 
as is referred to in sub-soction (2) of Section 4, 

Speoml provioion r n e ^ \ ^ 

f or chargeable ao- tho OXCOSS of profitS 01 Oacll Of tllO SGparatO 

chargeablo accounting periods into which the 
ifter end '^holo chargeable period is deemed to bo divided 
March, 1941. for the purposGS of that sub-section, shall be 
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detoriiiined in accordfuico with the provisions of sub-sections (2), 
(3) and (4), and in those sub-sections — 

(a) references to the whole period, the first part of the 
period, and the second part of the period shall bo construed, res- 
pectively, as references to the whole of the chargeable accounting 
period deemed to be divided, so much thereof as falls before the 
end of March, 1941, and so much thereof as falls after the said 
end of Ma,rch ; 

(b) “ excess profits ” means the amount by which the 
profits for any period exceed the standard profits for that 
period. 

(2) The profits or loss of, and the standard profits for, the 
whole period shall bo computed first on the basis that Rule 5-A 
of the .First Schedule and Rule 2-A of the Second Schedule do 
not apply to the pei'iod, a.nd secondly on the basis that the said 
rules do apply to the period, and it shall then bo ascertained, on 
each basis, whether there are oxc.ess profits or a, deficiency of 
profits for the whole period, and, if so, what is the amount 
thereof. 

(3) There shall be deemed to be for the first part of the 

period excess profits or a. deficiency of profits, as the case may bo, 
equal to an apportioned part of the (Excess profits or deficiency 
of profits ascertained under sub-section (2) on the first basis 
mentioned therein, and tlierc shall bo deemed to be for the 
second part of the period excess profits or a, deficiency of profits, 
as the case may bo, e(jual to an apportioned part of the; excess 
profits or deficiency of profits ascortaijied under sub-section (2) 
on the second basis nientioned therein ; and, for the purpose of 
giving relief for deficiencies of profits under Section 7, the 
first part of the period and the second part of the period shall 
each bo treated as if it were a separate chargeable accounting 
period, , 

(4) Any apportionment required to bo made by sub-sec- 
tion (3) shall bo made by reference to the number of months 
and fractions of months in each of the part of the whole 
period. 

Object. — This section which was inserted by the Second Amend- 
ment Act of 1941, deals with chargeable accounting periods commenc- 
ing before and ending after the end of March, 1941, in relation to the 
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change of basis effected by new rule 6-A of the First Schedule and new 
rule 2-A of the Second Schedule, in the treatment of borrowed money 
and the interest ther<^on. The method adopted is to compute the pro- 
fits or loss and the standard profits for the whole chargeable accounting 
period on the old and on the new basis and to take the due proportion 
of each of the two results. 

Example : 

Ghargeablo accounting period of 12 monthsending 31st December, 1941 — 


Rs. 

On the old basis, excess profits for the year ... 13,000 

On the new basis, i.e., adopting the new provisions as to treatment 

of borrowed monev and interest, excess profits for the year ... 10,000 

The assessment for the whole chargeable accounting period of cne year would bo — 

Bs. 

\ year to Slst March, 1941, at Rs. 12 , 000 : Rs. 3,000 at 50 per cent. - 1,500 

5 year to Slst Deoembar, 1941. at Rs. 10.000 — Rs. 7,600 at 663 per cent — 6,000 


Total K.P.T. chargeable ... 6,600 


For furtlicr illustratioriR as to application of Sec. 7A, See Notes 
and Instructions, paras. ‘24A, 34B and 48A. 

8. (1) As from flio dale of n,ny changes in the persojis 

ciirrying on a business, the business shall, sub- 
Lo tho pfovisious of this section, be deemed 
for {til tho purposes of this Act ('xcept for the 
purposes of fletoriuiuin^i’’ tlui {iiiiniuit of the stiitutory ])ereont;tge 
to ha^/o hoeu discontiaued, :uid a now business to have boon 
coininouced. 

(2) Wherti tho ch{Migo took place before tlie 1st day of 
Septeiiiher, 1939, {ind eousisted in the (h‘{itli or roti reiiieiit of .a 
p:irtii(U’, or th(^ taking in of a p.nrtiier, th(‘ persons carrying on 
tlie business after tlu' diange ni{\y, by notifa' given in Avriting 
liefore tlie prescribed date to the Excess Pi'ufits T.ax Officer, elect 
that, for the purposes of the provisions of this Act relating to the 
computation of standard profits, the busin(‘ss shall not he deemed 
to liave been disciontiuiUHl. 

(3) A business sha,ll not, for tho purposes of the provisions 
of this Act rcljiting to tlie computation of standard profits, be 
deemed to be discontinued liy ro{ison of any ch{i,nge occurring 
on or after the first day of September, 1939, in the persons carry- 
ing it on, {ind the standard profits of the business in relation to 
any chargeable {recounting period shall be computed accordingly, 
and, in particular, in computing the capital employed in the 
business after the change, "^[aiid in considering, for tho purposes 

* The words within brackets were added by the Excess Profits Tax (Amendment) 
Aot, 1940. 
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of computing the profits of, and the capital employed during, 
any chargeable accounting period, whether any and, if so, what 
deductions are to he made in respect of depreciation of buildings, 
plant and machinery], no regard shall be had to any considera- 
tion-given in respect of the transfer of the business or any of 
the assets thereof on the occasion of the change. 

(4) Where, on or after the 1st day of September, 1939, two 
or more businesses are amalgamated, the resulting business shall 
bo treated for the purposes of the ])rovisions of this Act relating 
to the computation of standard profits as if — 

(a) it had been in (jxistcnco throughout the period 
during which there were in existence any of the former 
businesses ; 

(b) any profits made or losses incurred or capital employ- 
ed in any of those former businesses bad been made, incurred or 
employed in the resulting business; and 

(c) any assets of any of those former businesses had be- 
come assets of the resulting business wlien they became assets of 
the former business ; 

and, in particular, in computing the capital employed in the 
resulting business, *[aud in (xmsidering, for the purposes of (-om- 
puting the profits of, and the capital employed during, any 
chargeable accounting period, wbel.Iier any and, if so, what 
deductions are to bo made in i-ospect of d(!])re('ia,tion of buildings, 
plant and machi lu'.ry], no regard shall be ha, d lo a, I'.y considera- 
tion given in respect of the transfer of any of those former 
businesses or any of the assets tlioreof on the occasion of the 
amalgamation. 

(5) Where, on or after the 1st day of Septendier, 1939, 
part of a business is transferred as a going concern by the 
person tborotoforc carrying it on to another person, the part 
transferred and the part not transferred shall each be deemed 
for the purposes of the provisions of this Act relating to 
the coJtiputatioTi of standard profits to be a continuation of the 
original business, and the said provisions, including the pro- 
visions of this section relating to amalgamations, shall apply 
accordingly : 

* The words within brAokets were added by the Excess Profits Tax (Amendment) 
Act, 1940. 
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Provided that, for the purposes aforesaid, such apportion- 
iiioats shall ho made of the profits made, and losses incurred, 
and the capital omployed, in the original business, aiid of 
any assets of the original business as may appear to the 
Excess Profits Tax Ofiiocr, or on appeal in the proscribed 
time and manner to the Board of Referees, to that Board, to 
bo just. 

(6) Notwithstanding anything in the foregoing provisions 
of this section, where a business was carried on immediately 
before the 1st day of April, 1936, and that business, or the main 
part of that business, was transferred after the said day and 
before the 1st day of September, 1939, by the person carrying it 
on to another person, the Excess Profits Tax Ofiicer, if he is 
satisfied tliat the business (larried on siter the transference was 
not substantially different from the business or part transferred, 
shall, on the application of the person carrying on the business 
after the transfeiamco', treat that person, for the pitrposos of the 
provisions of this Act relating to tln^ computation of standard 
profits, as if ho had carried on th(' tranf erred business or part 
of the business as from the date of the ccrmmencemout of that 
business. 

(7) Where, on or after the 1st day of Soptembor, 1939, a 
partner in a firm cariyiug on a business to which this Act applies 
dies, then Jiotwithstanding anything contained in sub-section (1) 
any deficiency of profits ui respect of any cha)’geablo accounting 
period ending on or before the date of his death shall, if it has 
not boon fully applied in reducing the profits of any chargeable 
accounting period under Section 7, be carried forward and applied 
in reducing any profits from the same business carried on by the 
surviving partner or partners in the first chargeable accounting 
period after the death of the partner, and if and so far as it 
exceeds the amount of those profits, in reducing any profits from 
such business in the next subsequent chargeable accounting 
period and so on. 

(8) Whore — 

(a) a business is, by virtue of sub-section (2) or sub- 
section (3), deemed not to have been discontinued ; or 


• This flub-Beciiou luserted by the Excess Profits Tax (Ameudmeut) Act, 1940. 
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(b) a business is, by virtue of sub-section (4), to be treated 
as if it had been in existence throughout the period during 
which there was in existence any other business ; or 

(c) a business is, by virtue of sub-section (5), to bo treated 
as a continuation of another business ; or 

(d) any person who is carrying on a business after a 
transfer is treated, by virtue of sub-section (6), as having carried 
on the business as from a date before the transfer,' 

the provisions of this Act relating to the < omputation of 
profits and capital for the purposes of excess profits tax shall, 
both as resp('cts the standard period and any chargeable account- 
ing period, have effect subject to such modifications, jf any, as 
the Excess Profits 'I’ax Ofiics'r may think just, and the Excess 
Profits Tax Oflicer may make such alterations in the periods 
which would otherwise be the chargeable accounting periods of 
the business as he thinks proper ; 

Provided that if tlie Excess Profits Tax Oflicer makes any 
such modifications ;uid the person carrying on the business is 
dissatisfied with the modifications so made, or if the person car- 
rying on the business is dissatisfied with the refusal of the 
Excess Profits Tax Oflicer to make n.ny s\ich modifications, he 
may, at any time l)efore the expiry of forty-five days from the 
date on which the older of the Excess Profits Tax Oflicer is 
conmuinica,ted to him, appeal to the Board of Eeforoes through 
the Excess Profits Tax Officer. 

English law. — This section before it was amended in 1940 closely 
followed Section 16 of the Finance Act of 1939. Sub-section (7) was 
added by the Indian Legislature. The other changes effected in India 
are referred to below in their proper places. 

The Excess Profits Tax (Amendment) Act, 1940, amended the 
section in the following ways : in sub-secs. (3) and (4) the words en- 
closed within square brackets were inserted to make the provisions 
applicable to the value of acquired assets for the purpose of computing 
depreciation allowances ; (ii) in sub sec. (6) the words ‘ subject to any 
necessary modifications’ and in sub-sec. (6) the words ‘ subject, how- 
ever to such modifications (including modifications as respects the 
computation of capital) as he may consider just ’ were omitted ; and 
(iii) sub-section (8) was introduced to widen the power to make modi- 
fications and for appeals from orders relating to modifications. 

Sub section (1) : The general rule stated. — The general rule followed 
for the purposes of excess profits tax with regard to succession to 
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business is stated in sub-sec. (1) of this section, viz,y that as from the 
date of any change in the persons carrying on a business, the business 
shall be deemed for all the purposes of the Act to have been discontinued 
and a new business lio have been commenced. The principle is the same 
as that adopted by the Finance Act of 1939. It was found that this 
general rule required an exception in the case of the computation of the 
statutory average. The Indian Legislature decided that it was desirable 
to give the higher statutory percentage allowed by Section 2 (22) only 
to genuine new businesses and accordingly in the Legislative Assembly 
for the words ‘ for the purposes of this Act ' which occurred in the Bill, 
the words ‘ for all the purposes of this Act except for the purposes of 
determining the amount of the statutory percentage ’ were substituted : 
See Legislative Assembly Debates, 

The effect of this rule is that when there is change of persons a 
new chargeable accounting period is automatically started for the busi- 
ness and the chargeable accounting period of the old business automati- 
cally ceases, and therefore tax is payable by the person who carried on 
the business up to the date of change in respect of the profit up to that 
date, and thereafter by the person who succeeds him. The Select 
Committee stated that they were given an assurance that a new charge- 
able accounting period will be deemed to have commenced. It is to be 
noted that the exception relates only to the computing of the statutory 
percentage^ and not to standard profits generally ; the general rule 
applies also to the calculation of standard profits subject to this excep- 
tion and the following sub-sections. The general rule applies for all 
the purposes of this Act, especially right to claim deficiencies. The 
exceptions contained in the sub-sections relate only to standard profits. 
Sub-sec. (7) of the Indian Act relates to deficiencies. 

When ownership changes. — In October 1920 a company entered into 
an agreement with a syndicate for sale of the business. The price was 
fixed, the agreement was to be completed in six weeks and the accounts 
were to be taken as on 31st December 1919, t.e., the business was to be 
taken as sold from that date. In May 1921, the syndicate sold its rights 
to a new company with the concurrence of the old company and a 
second agreement was written by which the transfer was to be given 
effect to from 31st December 1920 instead of Slst December 1919, The 
question being whether the old company could claim a set off of losses 
incurred by it in the year 1919 under Section 38(3) of the Finance Act, 
1919, it was held (i) that the business did not change ownership before 
the agreement of October, 1920, (li) after this agreement, the business 
was being carried on by the old company only physically for the pur- 
chaser and the old company was not accordingly entitled to maintain a 
claim under Section 38(3). Kowlatt, J., said : “ where a man has sold 
his business in this way by an executory contract, by which he 
has bound himself to sell the business he is no longer within the 
section — Millington Ltd, v. Commissioners of Inland Revenue (12 Tax 
Gas. 1181). This case shows that it may sometimes be difficult to 
decide when a change in the persons carrying on a business exactly 
occurs. 
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Sub-section (2) : Changes in partnership before 1st September 1939. — 

This sub-section correspc^nds to sub-section (2) of Section 16 of the 
Finance (No. 2) Act of 1939. 

In the case of a change in a partnership before let September 1939 
consisting in the death or retirement of a partner or the taking in of a 
new partner, the persons carrying on the business after the change are 
given the option of treating the business after the change as a continu- 
ation of the old one for purposes of computing standard profits, not- 
withstanding the general rule laid down in sub rule (1). These changes 
are not regarded to be of as much consequence as other changes in the 
ownership of concerns. The date was altered to 1st January 1940 by 
the Assembly but the original date of Ist September 1939 was restored 
in the Council of State. 

Changes occurring after 1st September 1939 are not covered by 
this sub-section but will be governed by the next sub section. 

If there has been a change before Ist September 1939 and another 
change after Ist September 1939, the persons carrying on the business 
after the latter change will be dififerent from the persons carrying it on 
after ihc first change and it is doubtful whether they can avail them- 
selves of the option conferred by sub-section (2). 

The sub section is not clear whether the option once elected will 
be effective for all snb^^equent chargeable periods. 

Sub-section (3): Succession after 1st September 1939. — The second 
exception to the general rule is where the change in the persons carry- 
ing on the business occurred after let Se ptember 1939. The business 
will in such a case b<', treated as a continuing business and the standard 
profits will be asccThained accordingly. In particular in computing the 
capital employed in the business no regard will be had to the considera- 
tion fiaid for the transfer of the business or its assets on the change of 
owners. It has been pointed out on behalf of the Govf rnment that the 
Bub-scction, especially the last portion of it, was not intended to prevent 
artificial transactions as Section 10 deals with that. The prices of some 
articles had risen considerably since 1st September 1939 and the 
Government wanted to prevent allowing a statutory percentage on the 
inflated capital value. The .effect of this is that the assets will have to 
be valued as if no change had taken place. 

Sub-section (,4) : Amalgamation after 1st September 1939. — Sub-sec. (4) 
deals with the method lu which standard profits have to be computed 
where there has been an amalgamation of businesses after 1st 
September 1939. This sub-section closely follows sub-section (4) of Sec. 
16 of the Finance (No. 2) Act of 1939. There is an amalgamation of 
businesses where the businesses come to be carried on by the same 
person. Mere acquisition of a right to control, e.g.^ by acquiring shares, 
does not result in amalgamation. Such cases wou^d be governed by 
Sec. 9. The effect of paragraph (a) is that the date of commencement of 
the resulting business, is the date of commencement of the oldest of the 
amalgamated businesses, and of paragraphs (b) and (c) is that the other 
businesses would be treated as having merged in the resulting business, 
that is, as if they had no separate existence. 
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Excess Profits Tax {Amendment) Act of 1940, — The words within 
square brackets in the last paragraph of sub-sec. (4) were added by the 
Excess Profits Tax (Amendment) Act of 1940. The object is to make 
the principle of the sub-section apply also to the value of acquired 
assets for the purpose of computing depreciation allowances. Similar 
words were added to sub-sec. (3) also. 

Sub-section (5) : Transfer of part of business after 1st September 
1939, — This sub-section provides for cases where a part of a business 
is transferred as a going concern. This is the converse of amalgama' 
tion, although if part is transferred to another person carrying on a 
business an amalgamation of the part transferred may also result. The 
policy of the Act is that in such cases each part shall be deemed to be a 
continuation ol the original business and each will be taken to have 
been commenced on the date of commencement of the original 
business. The date of breaking up will not be treated as the date of 
corainenceruent of the part transferred. 

Apportionment, — Where a pari is transferred and each is treated 
as a separate business, apportionment of profits and losses, and capital 
employed and assets has necessarily to be made. This will be done by 
the Excess Profits Tax Officer in such a way as he deems just. 

Appeals, — There is a right of appeal to the Board of Referees from 
an order of the Excess Profits Tax Officer under this sub-section. The 
appeal should be presented to the Excess Profits Tax Officer within 46 
days of the date of receipt of the notice of the order of apportion- 
ment : See Excess Profits Tax BuleSf Rule 17, The Excess Profits Tax 
Officer will wuhin 18 days of the receipb of the appeal under Section 
8(6) forward it to the Commissioner for being referred to a Board of 
Referees for decision and the Commissioner will thereupon appoint a 
Board of Referees as stain'd in Rule 3 of the Boards of Referees Rules 
and he will, in consultation with the Board, fix the time and place of 
the meeting of the Board and give notice to the appellant and the 
opposite party. Section 17, proviso, definitely lays down that there 
shall be no appeal from an order of apportionment to the Assistant 
Commissioner under that section. For the form of appeal to the 
Board of Referees see Form E. P. 8 A printed infra. Rules and 
Notifications. 

Excess Profits Tax {Amendment) Act, 1940, — The words ‘ subject to 
any necessary modifications ’ which appeared at the end of the first 
paragraph of the sub-section following the English Act of 1939 was 
deleted by the Excess Profits Tax (Amendment) Act of 1940, and afresh 
sub-section (8) was inserted by the Amendment Act instead, dealing 
with this matter in detail and providing for such adjustments of capital 
and profits to be made as will secure a fair comparison of like with like. 

Sub-section (6) : Transfers between 1st April 1936 and 1st September 
1939. — This sub-section corresponds to sub-section (9) of Section 16 of 
the Finance No. (2) Act of 1939. In the Indian Act the word ‘ shall * 
has been used in the place of ‘ may ’ and the proviso contained in the 
English Act conferring a right of appeal to the Board of Referees has 
been omitted in the Indian Act. The word 'may ’ in the English Act 
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was explained during the debates before the House of Commons. It 
was held to mean practically * shall * and the Indian Act has made the 
intention clearer by adopting the word ‘shall The result is that if 
the Excess Profits Tax Officer is satisfied that the business transferred 
was not substantially different from the business carried on after the 
transfer the concession will be made : See House of Commons Debates, 

Effect of the sub-section. — The effect of this sub-section is that not- 
withstanding the provisions of sub section (1), in the case of a transfer 
covered by this sub-section the transferred business or part will be 
treated as if the new owner had been carrying it on from the date of 
commencement of that business. 

Whether the ‘ main part ’ of a business has been transferred is, of 
course, a question of fact. 

Amalgamation after l$t April 1936 and before Ist September 1939. — 

The desirability of adding an explanation to this sub-section to empha- 
sise that the sub-section applies where two or more businesses were 
amalgamated after lat April 1936 and before the 1st September 1939 
was considered by the Select Committee but they were satisfied that 
the sub-section already clearly applies to such cases: See Report of 
Select Committee, 

Sub-section (7): Death of partner after 1st Septemper 1939: Right to 
carry forward deficiency. -This sub-section was added by the Select 
Committee and nothing corresponding to it is to be found in the English 
Act. This sub-section could have been more appropriately inserted in 
Section 7 as it relates to granting of relief in respect of deficiency and 
all the sub-sections to Section 8 relate to computation of standard pro- 
fits. The hardships caused by the combined operation of Section 7 and 
sub-section (1) of Section 8 in the case of death of a partner were 
pointed out in England and this provision has been added by the Select 
Committee to provide for the carrying over of a deficiency of profits 
where a change takes place in the persons carrying on a business by 
reason of the death of a partner after the Ist day of September 1939. 
Changes in partnership due to retirement of partner or taking in of a 
new partner do not come within this sub-section. 

Sub-section (8j : General provisions applicable to previous sub-sections. — 

This sub-section was inserted by the Excess Profits tax (Amendment) 
Act of 1940. The provisions of the sub-section read with the Amend- 
ments made in sub-secs. (6) and (6) of Sec. 8 make it possible in the 
case of (i) a change in the constitution of a partnership before the Ist 
September 1939, (ii) transfer of part of a business on or after Isfc 
September 1939, or (iii) transfer of a business or the main part of it, 
after 1st April 1936 and before Ist September 1939, for such adjustments 
of capital and profits to be made as will secure a comparison of like 
with like. The words ‘ or if the person carrying on the business is dis- 
satisfied with the refusal of the Excess Profits Tax Officer to make any 
modifications ' were added by the Select Committee appointed to consi- 
der the Amendment Bill to make it clear that an appeal lies also against 
a refusal to make modifications. 

B— 8 
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The main object of this provision is to empower the Excess 
Profits Tax Officer to make such modifications and alterations as he 
may think just in the computation of profits and capital both as regards 
standard period and any chargeable accounting period in the cases 
covered by sub-secs. (2) to (6) and to confer a right of appeal to the 
Board of Referees. 

The period of time for filing the appeal is one month from the date 
on which the order of the Excess Profits Tax Officer is communicated. 
Appeals from orders under Sec. 8. — The provisions relating to appeals 
from orders passed under Sec> 8 are rather confusing. These are to be 
found in the following; (i) Sec. 17 of the Act, (ii) the proviso to sub- 
sec. (6) of Sec. 8, (iii) the proviso to sub-sec. (8) of Section 8, (iv) Rules 
17 and 18 of the Excess Profits Tax Rules, and (v) Rules 3 to 7 of the 
Boards of Referees Rules. 


9. (1) Wliero any intorost, aininity ov othor annual 

payment, or any royalty or rent, ik paid by oiio 
coinpjiny to a.nother eoiupany, and one of those 
compa.nies is a subsidiary of the othor, or botli 
are subsidiaries of a third company, the capital, profits and 
losses of both companies shall he computed for the purposes of 


Inter-ooniieeted 

eotrP'irneB. 


this Act as if — 

(a) the interest, annnity, annual payment, royalty or rent 
wore not payable ; 

{b) any debt in respect of which any such interest is 
payable did not exist ; and 

(c) any asset in respect of which any such royalty or 
rent is payable were the property of the company paying the 
royalty or the rent. 

(1-A) Whore— 

(a) any debt is owing to any company by another com- 
pany ; and 

(b) one of those companies is a subsidiary of the other, or 
both are subsidiaries of a third company ; and 

(c) no interest is payable in respect of the debt, but the 
circumstances in which the debt came into existence or is 
allowed to continue to exist are such that the debt represents 
in substance capital employed in the business of the debtor 
company, 

the capital of both companies shall be computed as if the 
debt did not exist. 


* This sub-Bootion was inserted by the Excess Profits Tax (Amendment) Act, 1940. 
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(2) Where 

(a) a company (horeinaflor referred to as “the principal 
company ”) is resident iti British India and is not a subsidiary 
of any other company resident in British India; and 

(h) during tlie whole or any part of any chargeable 
accounting period ol the principal company, another company, 
whether or not resident or carrying on business witbin British 
India (hereinafter referred Jio as “ the subsidiary company ”) 
is a subsidiary of the ])rincipal company, 

the following provisions of this section shall, subject to the- 
provisions of Section 5, have effect in relation to that chargeable 
accounting period. 

(3) If th(j subsidiary company is ;i, subsidiary of the princi- 
pal company tbrougbout the chargeable accounting period, such 
capital (3mploye(l in, and prolits or losses arising from, the busi- 
ness of the subsidiary company as is eniployod or arise in — 

(*) the chargeable accounting p(;riod , or 
{■ii) any year constituting or comprised in the standard 
period of the principal company, 

shall bo treated for the purposes of this Act as if it or they 
w'oro capital employc'd in, or as tlu' case may bo, profits or losses 
arising from, the business of the principal company. 

(4) If the subsidiary company is a subsidiary of the princi- 
pal company during part only of the chargeable accounting 
period, the excess or deficiency of profits of the subsidiary com- 
pany for that part of that period shall bo tre.'tted as increasing or, 
as the case may be, decreasing the excess or deficiency of profits 
of the principal company for the whole period and shall not bo 
doomed to bo an excess or deficiency of profits of the subsidiary 
company ; 

In this sub-section, the expressions “excess” and “deficiency” 
moan, in relation to profits, an excess or deficiency in relation 
to the standard profits of the subsidiary company or, as the caso 
may be, the principal company. 

(5) 111 any caso to which sub-section (3) or sub-section (4) 
applies, such alteration, if any, of the periods which would other- 
wise be the chargeable accounting periods of the subsidiary 
company shall be made as the Central Board of Bevoiiue may 
direct. 
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(6) For the purposes of this section, a company shall be 
deemed to be a subsidiary of another company if and so long as 
not less than nine-tenths of its ordinary share capital is owned 
by that other company, whether directly or through another 
company or other companies, or partly directly and partly 
through another company or other companies. 

(7) The amount of ordinary share capital of one company 
owned by a second company through another company or other 
companies, or partly directly and partly through another com- 
pany or other companies shall be determined in accordance with 
the provisions of the Third Schedule. 

(H) In this section and the Third Schedule references to 
ownership shall be ('onstrued as references to beneficial owner- 
ship, and the ex})r6ssion “ordinary share capital ’’ in relation to 
a company, means all the issued share capital (by whatever 
name called) of the company, other than capital the holders 
whereof have a right to a dividend at a fixed rate but have no 
other 1 ‘ight to share in the profits of the company. 

(9) The principal company shall be entitled to allocate to its 
subsidiary company or companies the respective proportionate 
shares of the excess profits tax payable by the whole group. 

(10) The excess profits tax payable by virtue of this section 
by the principal company in respect of the profits of any subsi- 
diary company shall, for the purposes of Section 12, be deemed 
to have boon paid by the subsidiary company and not by the 
principal company. 

Source of the Section. — Sab-sections (1) to (6) correspond to sub- 
sections (1) to (6) of Section 17 of the Finance (No*. 2) Act of 1939. The 
last portion of sub-section (6) of the English Act says that the pro- 
visions of sub-sections (2) and (3) of Section 42 of, and Part I of the 
Fourth Schedule to, the Finance Act, 1938, shall have effect for the 
purposes of this sub-section as they have effect for the purposes of the 
said Section 42. Sub-sections (2) and (3) of Section 42 of the Finance 
Act of 1938 are accordingly enacted as sub-sections (7) and (8) of the 
Indian Act. Sub-sections (9) and (10) of the Indian Act are new and 
were introduced by the Indian Legislature. Sub-section (1-A) was 
added by the Excess Profits Tax (Amendment) Act of 1940. 

Principle of taxation of Inter-connected Companies — Viscount Simon, 
in introducing the Finance (No. 2) Bill of 1939 stated the principle under- 
lying the taxation of inter-connected companies in these words: “In 
'this excess profits tax it is proposed to treat the group of parent and 
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subsidiaries as one unit for purposes of tax. In substance, the group 
is one business unit and the way in which the profits may be distributed 
among the family is a matter of internal interest and is of no interest 
to the State so long as it gets the whole unit treated as one. It is 
reasonable to measure any excess profits by treating the whole group 
as one unit.'* 

Again he said : “ The main principle of the sub-section is that the 
profits and losses of the parent company and its subsidiaries should be 
aggregated for the purposes of excess profits tax See Hou$g of Com* 
mons Debates, 

Scope of the Section. — Sub-section (1) deals with allowance of in- 
terest, annuity, royalty or rent paid by one company to a connected 
company. Sub-sections (2), (3) and (4) are the substantive provisions 
relating to such companies; sub-section (6) provides for alteration of the 
chargeable accounting period of a subsidiary company as may be neces- 
sary ; sub-section (6) prescribes ownership of 90% of the ordinary share 
capital as the test ; sub-section (7) provides that ordinary share capital 
of a company owned by another company shall be computed as laid 
down in Schedule III; sub-section (8) defines ‘ownership* and ‘ordinary 
share capital ’ ; sub-section (9) provides for allocation of excess profits 
tax amongst the companies ; and sub-section (10) provides for allowance 
of excess profits tax in computing the income of the subsidiary company 
for purposes of income-tax. 

Definition of subsidiary company. — Sub-section (6) defines the mean- 
ing of ‘a subsidiary company’ for the purposes of this section. A com- 
pany is a subidiary company of another if not less than nine-tenths of 
its ordinary share capital is owned by that other company. Ownership 
includes beneficial ownership and the shares may be owned either 
directly or through another company or companies or partly directly 
and partly through another company or companies. (Ordinary share 
capital in this connection means all the issued share capital of the 
company other than capital the holders whereof have a right to a 
dividend at a fixed rate, but have no other right to share in the profits 
of the company. The ordinary share capital has to be computed as 
specified in Schedule III. A ‘company * is defined in Section 2 (8). A 
foreign company may be a subsidiary company within the meaning of 
the Act. 

Sub-section (1). — This deals with interest, annuity, royalty or rent 
paid by one company, to another inter-connected company. The 
practical effect of this sub-section is that the interest etc., will not be 
deductible in computing the profits of the company paying nor includ- 
ed in the receipts of the company receiving. The payments of the debts 
will be ignored. Under paragraph (c) if company A pays rent to com- 
pany B, both A and B being subsidiaries of C, then the payment of rent 
will be ignored but the property in respect of which the rent is paid 
will be deemed to be the property of A. 

Sub-section (1 A). —Resident subsidiary of non-resident principal 
company. — This sub-section was added by the Excess Profits Tax 
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(Ameiidment)Act of 1940 and it is stated in the statement of objects and 
reasons that it provides for the case of a resident company which is the 
subsidiary of a non-resident company which is financed by the latter. 
The amendment secures that allowance is given for the whole of the 
capital of the group that actually earns the Indian profits. The scope of 
the sub-section is however much wider. 

Sub section (2): Companies to which sub-sections (3) & (4) apply. — 

The conditions under which the substantive provisions laid down in 
sub-sections (8) and (4) apply are laid down in this sub-section. These 
provisions apply where during the whole or part of a chargeable account- 
ing period of a principal company another company is its subsidiary 
company. The principal company may be u, subsidiary of a non- 
resident company but the term does not include a subsidiary of a 
resident company. The subsidiary company for the purposes of these 
rules may be a resident or a non-resident company. The rules do not 
apply where the principal company is a non-resident and the subsidiary 
a resident company but if the latter has another subsidiary company 
resident or non-resident, the first subsidiary company will be a principal 
company and the rules will apply to the tvvo subsidiary companies. 
Non-resident companies which are not subsidiaries of resident com- 
panies do not come within the rules. 

Foreign Hubsldianes , — There was a proposal before the House of 
Commons to delete the words ‘ whether or not * from clause (b) and 
thus exclude foreign subsidiary companies. For the discussion of this 
topic and Viscount Simon’s reply thereto see House of Commons 
Debates. The words ‘subject to the provisions of Section 5 effect the 
exclusion of the profits of a subsidiary company which operates out- 
side British India and is not liable to income-tax. The sub-section 
does not in any way enlarge the liability imposed by Section 5. 

Sub^ sections (3) and (4). — These sub-sections lay down the principle 
of treating the group of companies as one unit. 

Sub-sections (5), (6), (7) and (8). — These do not require any comment. 

Sub-section (9) : Allocation of tax between the companies. — This 
sub-section does not appear in the English Act. It was inserted by 
the Indian Legislative Assembly. The intention underlying this 
sub-section is that the profits for the purposes of excess profits tax 
of all the companies, principal as well as subsidiary, must be consolidated 
and the tax collected on the total amount arising as profits from all 
this group of companies. This empowers the principal company, if 
the money is paid by it, to get their share of excess profits tax paid 
by it from the subsidiary company or companies : vide Legislative 
Assemby Debates. 

Sub section (10) : Deduction of excess profits tax for income-tax pur- 
poses. — This sub-section is also new and its object is to enable the 
excess profits tax payable by the principal company in respect of the 
profits of any subsidiary company to be deemed to have been paid by 
the subsidiary company for the purposes of Section 12 which deals 
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with the allowance of excess profits tax in computing income for 
income-tax purposes. 

• 10 . (1) 111 computing profits for the purposes of this Act 
Aftifioifti ttans- doductioii sh.ill be made in respect of any 
»otion8- transaction or operation of any nature if and 

so far as it appears that the transaction or operation has arti- 
ficially reduced or would artificially reduce the profits. 

(2) If the Excess Profits Tax Ofliceris satisfied that any 
person has entered into or carried out any transaction or* opera- 
tion by which the profits have been or would bo artificially 
reduced, he may, with the previous approval of the Inspecting 
Assistant Commissioner, direct that such person shall pay, in 
addition to any excess profits tax for which ho is or, hut for such 
transaction or operation, would bo liable, a penalty not exceeding 
the tax evaded or sought to be evaded. 


• 10-A. (1) Whore the Excess Profits Tax Officor is of 


TransftotioDS do- 
aigned to avoid or 
reduoo liability to 
excess profits tax. 


opinion that tho inain purpose for which any 
transaction or transactions was or were effected 
whetlicr bciforo or after tho passing of the 
Excess Profits Tax (Second Ainondniont) Act, 


1941, was tho avoidance or reduction of liability to excess profits 
tax, he may, with the previous approval of tho Inspecting Assist- 
ant Coiiimissioiier, make such adjustmonts as respects liability 
to excess profits tax its he considers appropriate so as to counter- 
act the avoidance or reduction of liability to excess profits tax 


which would otherwise he olfocted by the transaction or trans- 


actions. 

(2) Without prejudice to the generality of the powers 
conferred by sub-section (1), the powers conferred thereby 
extend — 

(a) to the charging with excess profits tax of persons who 
but for the adjustiueiits would not be chargeable with any tax or 
would not be chargeable to the same extent ; 

(b) to the charging of a greater amount of tax than would 
be chargeable but for the adjustments. 

(3) Any person aggrieved by a decision of tho Excess Profits 
Tax Officer under this section may appeal in tho prescribed time 
and manner to the Appellate Tribunal. 

• Seo. 10 was rooaat and Scc.lOA was added by the E.P.T. (Second Amoudment) Act, 1941 . 
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Source of Sections 10 and lOA. — Sections 10 and 10-A were inserted 
by the E.P.T. (Second Amendment) Act (XXIV of 1941). Finance (No. 2) 
Act of 1916 contained provisions nullifying artificial transactions to 
avoid excess profits tax in Section 44 (3) and in Rule 6 of Part I of the 
Fourth Schedule to the said Act. Section 44 (3) provided, that a person 
shall not for the purpose of avoiding the payment of excess profits duty 
enter into any fictitious or artificial transaction or carry out any 
fictitious or artificial operation, and that if any person acted in contra- 
vention of this provision he would be liable on summary conviction to 
a fine not exceeding £ 100 ; and Rule 6 provided that “ no deduction 
shall be allowed in respect of any transaction or operation of any 
nature, where it appears that the transaction or operation has artifici- 
ally reduced the amount to be taken as the amount of the profits of the 
trade or business for the purposes of this Act The Finance (No. 2) 
Act of 1939, Seventh Schedule, Parti, Rule 9, contains a similar pro« 
vision. This rule is elaborated and embodied in the Indian Act in these 
sections of the Act. The English Act of 1939 does not contain the 
provision for levying a penalty. 

Section 10 before its amendment in 1941 dealt only with fictitious 
or artificial transactions. The present Sections 10 and 10-A are wider 
and cover a?i?/ transaction which has for its main purpose the 
avoidance of excess profits tax. 

Section 10 (1) : Artificial transactions. — Even if there is no inten- 
tion to evade tax, if the transaction has that effect, it would be within 
Section 10; every device of whatever nature having the effect of eva- 
sion of tax fails within the section. Section 10 covers not only sham 
transactions but genuine transactions provided they are artificial. The 
transactions and operations falling within Sections 10 and 10-A are 
ineffectual only for the purposes of computing the excess profits tax 
payable under the Act. They will not be illegal or void for other 
purposes merely because they contravene these sections. Their validity 
for other purposes will depend on whether they contravene other laws. 

Sub-section (2) : Penally. — A penalty not exceeding the tax evaded 
is leviable under Section 10 (2). The imposition of a penalty precludes 
a prosecution for an offence under the Penal Code or this Act in res- 
pect of the same facts : vide Section 25 (2). The English Act does not 
contain a provision for levying a penalty. 

Decisions. — An instance in which a transaction was held to be 
artificial within Rule 5 of Part I of Schedule IV of the Act of 1916 is 
to be found in Young dt Go. v. Commissioners of Inland Revenue (12 
Tax Gas. 827). The facts of this case and the decision are considered 
supra at pp. 66-67. In this case the transaction was found to be 
honest and above board, but still ‘ artificial ’ within the meaning of the 
Act. In Scottish Adhesives Co. Ltd. v. Commissioners of Inland Revenue 
(1 A.T.G. 42) an arrangement for payment of remuneration to directors 
was held to be artificial. In Maxse^s Case (12 Tax Gas. 41) however, 
Sorutton, L. J., said that the fixing of a reasonable remuneration 
for work done cannot be an artificial operation. The question in such 
cases is whether the remuneration paid is reasonable. 
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II. (1) The Central Government may by notification in 
Raiief in reapeoi official Gazotto malio provision for the grant- 
of double exoeBs ing of relief in cases where botli excess profits tax 
under this Act and excess j^rofits tax under any 
law in force in the United Kingdom, in any Indian State, or in 
any other part of His Majesty’s Dominions have been paid upon 
the profits of any business if it appears to the Central Govern- 
ment that the laws of the United Kingdom or of that Indian 
State or of that otlier part of Ilis Majesty’s Dominions provide 
for corresponding relief in respect of excess profits tax charged 
on profits both in the United Kingdom or in that State or in 
that part and in British India : 

Provided that where under Section 19 of the Finance 
(No. 2) Act, 1039, national dcfonce (iontribution has boon paid in 
the United Kingdom in lieu of excess profits tax, that portion of 
the national defence cot\tribution so paid which is equal to the 
excess profits tax which would othorw'ise have been payable 
shall, for the pui'posos of this sub-section, bo deemed to bo excess 
profits tax paid in the United Kingdom. 

(2) If airy person, who has paid excess profits tax under this 
Act, for any chargeable accounting period in respect of profits 
arising outside India in a country the law's of which do not pro- 
vide for any relief in respect of excess profits tax charged in 
British India, proves that ho has paid excess profits tax under 
the laws of the said country in respect of the same profits, ho 
shall be entitled to the deduction from the excess profits tax 
payable in British India of a sum equal to one half thereof or 
to one-half of the excess profits tax payable in the said country, 
whichever is the less. 

Sub-section (1) — Where there is provision for corresponding relief in 
U. K., Indian State or Dominion. — The conditions of granting of relief 
under this sub-section are (i) that excess profits tax most have been 
paid both in British India and in the United Kingdom or an Indian 
State or in any other part of His Majesty’s Dominions ; (ii) the laws 
of the other country most provide for corresponding relief; (iii) the 
relief will be at such rate as the Central Government may fix by 
notification. 

Double Taxation Belief Buies . — Buies have been framed under this 
provision for Double Taxation Relief with regard to (i) India and the 
United Kingdom; (ii) India and Aden; (iii) India and Ceylon; (iv) India 
& Cochin. See infra, Buies and Notifications. 
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Form No. E. P. 18 of the Excess Profits Tax Rules, 1940, contains 
the Form of Application for refund in respect of double excess profits 
taxation under the notification under Sec. 11 (i). 

The U.K. Finance Act, 1940, Sec. 30, contains provisions for relief 
in respect of Dominion excess profits tax : See in/ra. Statutes, 

National defence contribution , — Under sub section (2) of Sec. 19 of 
the Finance (No. 2) Act of 1939, if in the case of any chargeable accoun- 
ting period the total national defence contribution is higher than the 
excess profits tax, the national defence contribution and not the excess 
profits tax is charged in respect of that period, and hence the necessity 
for the proviso to sub^sec. (1) of Section 11 of the Indian Act. Under 
the proviso relief can be granted only in respect of the amount of excess 
profits tax which would have been payable but for this provision. 

Sub-section (2j — Where there is no provision for relief in the other 
country. — This corresponds to Section 49D of the Indian Income-tax 
Act. The conditions for relief under this sub-section are ; 

(i) profits arising outside India must have been charged to excess 
profits tax under this Act; 

(ii) the laws of that other country should not contain any provi- 
sion for relief in respect of excess profits tax charged in British India; 

(lii) the assessee must have paid excess profits tax in that country 

also ; 

(iv) the tax must have been paid in respect of the ‘same profits*; 

(v) the relief is half the British Indian excess profits tax or half 
the excess profits tax payable in the foreign country, whichever is the less, 

This sub-section is not applicable where the laws of the foreign 
country provide for relief. The exact meaning of the words ‘ same 
profits* 18 not very clear, It presumably refers to the ‘ profits arising 
in that country.* The section would apply where the assessee has paid 
taxon the Indian profits also in the foreign country. The sub-section 
applies also to Indian States and British Dominions if there are no 
provisions for relief there in respect of British Indian tax. 

It may also be noted here that excess profits tax imposed by a 
country outside British India are deductible under Section 12 for pur- 
poses of income-tax to the extent to which such profits are liable to 
excess profits tax under this Act. 

Procedure for getting relief. — The provisions of Sections 49E, 49P 
and 60, of the Income-tax Act relating to refund apply to excess profits 
tax. See Section 21 of the Excess Profits Tax Act and Rule 3 of the 
Excess Profits Tax Rules. 

Where there is a provision for relief in a country other than the United 
Kingdom, Indian State, or part of His Majesty’s Dominions. — This case is 
not dealt with either in sub-section (1) or sub-section (2) or anywhere 
else in the Act. 


12. (1) The aiiiouiit of the excess profits tax payable in 

,,, , respect of a busiuess for any chargeable account- 

.688 ptpatB tax in ing period diminished by caiiy amount allowable 
ioi”in6omttax°prt! by Way of relief under the provisions of Section 
''®***' 11, shall, in computing for the purposes of 
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incoino-tax or super-tax tlie profits and gains of that business, 
be allowed to be deducted as an expense incurred in that 
period. 

(2) There shall also bo so deducted the amount of any excess 
profits tax payable under any law in force in a country outside 
British India on the profits of the business in respect of any 
chargeable accounting period [to the extent to which such pro- 
fits are liable to excess profits tax under this Act]* after dimi- 
nishing such amount by any amount wbich is allowable by way 
of relief by repayment, set off or otherwise imder luiy law in the 
country whore the tax is payable providing for the granting of 
relief in that country whore excess profits tax has also boon 
charged in British India: 

Provided that where, under the provisions of this Act 
relating to deficiencies of profits or under any corresponding law 
ill force in the said country without British India, relief is 
given by way of repayment from excess profits tax chargeable 
for any chargeable accounting period previous to tha,t in which 
the doficdency occurs, tlie amount of the deduction allowed 
under sub-section (1) or sub-section (2) shall not bo altered but 
the amount repayable shall be taken into account in computing 
the profits and gains of the busiifcss for the purposes of income- 
tax as if it were a profit of the business accruing in the [previous 
year (as deteruiined for that business for the purposes of the 
Indian Income-tax Act, 1922)]* in which the deficiency of profits 
occurs. 

English law, — The rule that excess profits duty which has been 
paid should be deducted m the compulation of income for income-tax 
was first enacted in Section 36 of the Finance tNo. 2) Act of 1915 and 
subsequently inserted in the Income-tax Act, 1918, Kale 4 of Sched- 
ule D, Kules applicable to Cases I and 11. The main portion of this 
Rule ran as follows: “Where any person has paid excess profits 
duty the amount so paid shall be allowed as a deduction in computing 
the profits or gains of the year which included the end of the account- 
ing period in respect of which the excess profits duty has been paid ; 
but where any person has received payment of any amount previously 
paid by him by way of excess profits duty, the amount repaid shall be 
treated as profit for the year in which the repayment is received.” 
Section 22 of the Finance Act of 1922 however provided that no such 
deduction shall be allowed in respect of any interest paid on arrears 

* These words were substituted by the Ameudmeut Aot of lilAQ. 
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of excess profits duty. There is also an exception in England with 
regard to excess profits duty imposed in respect of the sale of trading 
stock otherwise than in the ordinary course of trade : Proviso to 
Rule 4 (1) of Cases I & II of Schedule D. The provision has been re- 
enacted in the Finance (No. 2) Act of 1939, Section 18. The wording 
of the present section, except sub-section (2) which is new, follows 
Section 18 of that Act. 

Changes made by the Amendment Act of 1940. — (i) In sub-section (2) 
the words “ to the extent to which such profits are liable to excess 
profits tax under this Act ” were substituted for the words “ to the 
extent that such profits arose in the said country.*^ This amendment 
remedies the hardship that exists where a United Kingdom company 
pays in the United Kingdom 100% of the excess profits, the whole of 
the company*8 profits being earned in India and receives no allowance 
for such excess profits tax in computing the profits for Indian income- 
tax purposes, because none of the profits actually arise in the United 
Kingdom, (li) In the proviso, for the words ‘ chargeable accounting 
period * which occurred towards the end of the proviso, the words 
‘‘ previous year (as determined for that business for the purposes of 
the Indian Income-tax Act, 1922)” were substituted. This amend- 
ment ensures that excess profits tax paid in the United Kingdom in 
respect of a deficiency of profits in a chargeable accounting period is 
taken into account for Indian income-tax purposes whether such period 
18 a chargeable accounting period in India or not. 

Sub section (1). — The words ‘ diminished by any amount allowable 
by way of relief under the provisions of Section 11 * and ‘ or super-tax* 
do not appear in the corresponding provision of the English Act. 

* Payable ’ — The expression used in the English Finance Act of 
1915 and the Income-tax Act of 1918 was ‘has been paid * which 
means that the tax must have actually been paid before the deduction 
can be made. But as the calculation of the exact amount of excess 
profits duty was a matter of great difficulty and income tax may have 
to be assessed before excess profits duty, a method of adjustment 
was provided in sub rule (2) of Rule 4, The Finance (No. 2) Act of 
1939 which the Indian Legislature has now followed has avoided this 
expression and used the term ‘ payable’ to avoid such difficulties. The 
words ‘ allowed by way of relief’ used with reference to relief were 
also changed by the Select Committee to ‘ is allowable by way of 
relief *. 

Super-tax. — The original Bill did not contain the words ‘ or super- 
tax *. These words were added by the Select Committee to make it 
clear that even in the computation of income for purposes of super-tax 
excess profits tax payable should be deducted. 

Proviso ; Repayments. — The proviso follows the proviso to Section 18 
(1) of the Finance (No. 2) Act of 1939 with amendments to suit sub- 
section (2) of the Indian Act which does not occur in the English Act. 

* Previous year ’ was substituted for ‘ chargeable accounting period ’ at 
the end of the paragraph by the Amendment Act of 1940. The provi- 
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sions of the English Act of 1939 and the Indian Act of 1940 are framed 
on lines somewhat different from the Act of 1915. The words used in 
the recent Acts are * amount repayable ’ not * amount repaid ’ as in the 
Act of 1916. 

Mere existence of a countervailing item would not amount to re- 
payment: Tarrant Boberts [15 Tax Cas. 754). The present Act 
would cover such cases as the words used are ‘ amount repayable In 
that case it was held that a set off by agreement against amounts due 
from the taxpayer to the revenue constitutes repayment. 

In England it has been held that income tax has to be paid on re- 
payments of excess profits duty in the year in which it is repaid even 
though the business is no longer being carried on : Eglingto^i Silica 
Brick Go, Ltd, v. Marrian (9 Tax Cas. 92; [1924] S.C. 946) ; Kiike's 
Trustees v. Inland Revenue Commissioners [192G] ,(11 Tax Cas. 323) 
(House of Lords). 

It has been further held that repayment of excess profits duty 
must be regarded as an ascertained and assessable profit in the year of 
repayment: Hill v. Mathews (10 Tax Cas. 25), A and W Nesbitt y, 
Mitchell (11 Tax Cas. 211), Olive arid Partington Ltd, v. Rose (14 Tax 
Cas. 701), Rigden v. Commissioners oj Tnlafid Revenue (19 Tax Cas. 642). 

Subsidiary Companie.s. — There is a clear provision in the Indian Act 
that excess profits tax payable in the case of inter-connected companies 
by the principal company in respect of the profits of any subsidiary 
company shall for the purposes of Section 12 be deemed to have been 
paid by the subsidiary company and not by the principal company : See 
Sec. 9 (10). In the Finance (No. 2) Act of 1939 there is no such 
provision. 

13. (1) Tho Excess Profits Tax Oflicor may, for the pur- 

poses of this Act, require any person whom ho 
issua of notioog fot boliovos to bo euffirgocl in any business to which 
this Act applies, or to have boon so engaged 
during any chargeable accounting period, or to be otherwise 
liable to pay excess profits tax, to furnish within such period, 
not being less than sixty days from tho date of the service of 
the notice, as may be specified in tho notice, a return in the 
proscribed form and verified in tho proscribed manner sotting 
forth (along with such other particulars as may bo provided for 
in the notice) with respect to any chargeable accounting period 
specified in tho notice the profits of the business and tho 
standard profits of the business as computed in accordance with 
the provisions of Section 6 or tho amount of deficiency available 
for- relief under Section 7. 

Provided that the Excess Profits Tax Officer may, in 
his discretion, extend the date for the delivery of the 
return. 
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(2) The Excess Pro&bs Tax Officor may sorvo on any per- 
son, upon whom a notice has been served under sub-section (1), 
a notice requirinj’ him on a date to bo therein specified to pro- 
diK'O, or cause to bo produced, sucli accounts or docuijionts as the 
Excess Profits Tax Officer, may require and may from time to 
time serve further notices in like mannm' requiring the produc- 
tion of su(ili further a(*counts or documents or other evidence as 
he may require : 

Provided that the Excess Profits Tax Officor shall not 
require tlie production of any accounts relating to a period 
prior to the previous yenr ” as determined under Section 2 of 
the Indian Income-tax Act, 1922, for the purpose of the 
income-tax assessment for the year ending on the 31st day of 
March, 1937. 

Source of the Section. — This section corresponds to Sections 22 (2) 
and 22 (4) of thp Indian Income-tax Act. 

Sub section (1) : Notice for return. — A period of nob less than 60 days 
from the date of sej'vice of the notice should be given. The time may 
be extended by the Excess Profits Tax Officer. Return should relate 
both to profits of the business of the chargeable accounting period and 
the standard profits or the amount of dejiciency available for relief under 
Section 7. Form of notice is Form No. E. P. i appended to the Excess 
Profits Tax Rules: See Rule 7. Notes issued by the Government for 
guidance for filling up the form of return are printed in the Appendix. 
The Excess Profits Tax Officers should give all reasonable assistance to 
assessees in the preparation of returns, particularly in the selection of 
the most advantageous ‘ standard period k — Notes and Instructions^ 
para 1. 

Sub-section (2) : Notice for production of accounts or documents. — The 

proviso to the sub-section makes it clear that the Excess Profits Tax 
Officer has no power to order production of accounts relating to a 
period prior to the previous year for the year ending on the Slst March 
1937, that is, the financial year 1936-36. 

Accounts of foreign business. — An assurance has been given on 
behalf of the Government by Mr. S. P. Chambers that instructions 
will be issued to all Excess Profits Tax Officers that foreign books 
should not be called for, if audited statements of accounts could be 
produced or if the assessment could be determined in any other way 
without calling for the books : See Legislative Assembly Debates and 
Notes and Instructions, If regular and properly audited accounts are 
furnished in respect of profits arising outside British India and there is 
no reason to believe that these accounts are incorrect the foreign books 
should not be called for and even in other cases books should not be 
called for if the amount of profits can be obtained in a more satisfactory 
way : Notes and Instructions, para 2. 
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14. (1) The Excess Profits Tax Officer shall, by an order 
ill writing after considering such evidence, if 
any, as ho has required under Section 13, assess 
to the best of his judgment the profits liable to excess profits tax 
and the amount of excess profits tax payable on the basis of such 
assessment, or if there is a deficiency of profits, the amount of 
that deficiency and the amount of excess profits tax, if any, re- 
payable and shall furnish a copy of such order to the person on 
whom the assessment has been made. 

(2) Excess profits tax payable in respect of any chargoablo 
accounting period shall be payable by the person cari'ying on the 
business in that period. 

(3) Whore two or more persons were carrying on the busi- 
ness jointly in the cliargeablo accounting period, the assessment 
shall bo made upon them iointlyand, in the case of a partnership, 
may bo made in th(' partnership name. 

(4) Wher(', by virtiu' of the foregoing provisions an assess- 
ment could, but for his death, have been made on any person 
either solely or jointly with any other person ’or persons, the 
assessment may bo made on his legal representative either 
solely or jointly with that other person or persons, as the case 
may be. 


Sub-section 0) : Assessment. — The uKsessing officer has to determine 
(i) the profits liable to excess profits tax, (ii) the amount of excess pro- 
fits tax payable, or (iii) if there is a deficiency of profits, the amount of 
deficiency and the amount of tax, if any, repayable. The form of the 
assessment order under Sec. 14 (1) is contained m Form No. E. P. 4 
which contains also the form of demand. 

Sub-section (2) : By whom tax is payable. — The liability to pay tax in 
respect of any chargeable accounting period is on the person carrying 
on the business in that period. The liability of the person is mentioned 
only in this section relating to procedure for recovery of the tax, as the 
charge of excess profits tax is on the business. See p. 4J supra. 

Sub-section (3; ; Assessment of firms and associations. — This sub- 
section lays down generally that where two or more persons were 
carrying on a business jointly in the chargeable accounting period, the 
assessment shall be made upon ih&m jointly and that in the case of a 
partnership it may be made in the partnership name. The principle 
of assessment is this. The Act taxes only business profits. The tax 
is a tax on the business as a whole and not on the individuals who own 
the business. Consequently, there is no provision such as there is in 
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the Income-tax Act for assessing the tax on the individual members of 
the firms. There is no difference in this respect between registered and 
unregistered firms. The hardship and confusion which this procedure 
may lead to, especially when applied with the provision contained in 
Sec. 6 (5) that all businesses to which the Act applies shall be- treated as 
one business was pointed out during the course of the debates but the 
Government were of opinion that there would be no difficulty as the 
unit of assessment is a business : See Legislative Assembly Debates. 

Sec. 44 of the Indian Income-tax Act which deals with the liability 
of partners in the case of discontinued firms applies to excess profits 
tax also. The section as applicable to excess profits tax runs as 
follows : 

“ Where any business carried on by a firm or association of per- 
sons has been discontinued, every person who was at the time of such 
discontinuance a partner of such firm or a member of such associa- 
tion shall, in respect of the profits of the firm or association, be jointly 
and severally liable to assessment under Section 14 of the Excess Pro- 
fits Tax Act, 1940, and for the amount of tax payable, and all the 
provisions of the said Act shall, so far as may be, apply to any such 
assessment 

Sub-section (4) : Assessment of legal representatives. — This sub-section 
provides for the assessment of the legal representatives of deceased per- 
sons. There was some doubt under the Act of 1915 whether when a 
person dies excess profits duty in respect of profits earned during his life 
time could be levied on his executors. In Cohen's Executors v Com- 
missioners of Inland Bevenue [1924] (12 Tax*Cas. 602 ; 131 L.T, 377) 
it was held that executors could not be assessed under the Act in respect 
of profits made in the lifetime of the deceased. But in Executrices 
of Philip Weisberg v. Go?n?nissioners of Inland Bevenue [1933] (17 
Tax Cas. 696) executrices were assessed. There is now a distinct pro- 
vision in the Indian Excess Profits Tax Act, 1940, in Section 14 (4) 
that when an assessment could but for his death, have been made on 
any person, the assessment may be made on his legal representatives. 
Further, Section 21 of this Act provides that Section 24-B of the Indian 
Income-tax Act, 1922, shall apply to excess profits tax and Section 24-B 
clearly imposes liability on executors, administrators and other legal 
representatives to pay the tax payable by the deceased and authorises 
proceedings to be taken or continued against them. 

Payment of tax in instalments. — The Select Committee considered 
that the tax payer should be allowed to pay his tax by instalments and 
were informed that instructions to this effect will be issued, as has 
already been done in connection with income tax and that such in- 
structions will be published by the Central Board of Revenue. For 
the conditions under which instalment payments are allowed. ^eeNotes 
dt Instructions^ para 13 which provides that the instalments should not 
exceed three in number and should commence not later than the 
date on which normally the whole of the tax would be payable and the 
interval between any two instalments and the next should not exceed 
two months. Time for payment may be given when an appeal is filed 
bona fide with regard to the tax in dispute. 
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• 14 A. (1) The Excess Profits Tax Officer, before proceed- 
„ „ . . ing to make au assessment (in this section re- 

provisional assesj- ferrod to as the regular assessment) under 
Section 14, may, at any time after the expiry of 
the period specified in the notice issued under sub-section (1) of 
Section 13 as that within which the return therein referred to is 
to bo furnished, and whether the feturn has or has not been 
furnished, proceed to make in summary manner a provisional 
assessment of the amount by which the profits of the chargeable 
accounting period exceed the standard profits, and the amount of 
excess profits tax payable thereon. 

(2) Before making such provisional assessment the Excess 
Profits I'ax Officer shall give notice in the prescribed form to 
the person on whom assessment is to bo made of his intention to 
do so, and shall with the notice forward a statement of the 
amount of the proposed assessment, and the said person shall be 
entitled to deliver to the Excess Profits Tax Officer at any time 
within fourueen days of receipt of the said notice a statement of 
his objections, if any, to the amount of the proposed assessment.* 

(3) On expiry of one month from the date of service of the 
notice referred to in sub-section (2), or earlier if the assessee 
agrees to the proposed assessment, the Excess Profits Tax Officer 
may, after taking into account the objections, if any, made under 
sub-section (2), make a provisional assessment, and shall furnish 
a copy of the order of assessment to the assessee : 

Provided that assent to the amount of the assessment, or 
failure to make objection to it, shall in no way prejudice the 
assessee in relation to the regular assessment. 

(4) In making any such provisional assessment the Excess 
Profits Tax Officer shall make allowances for any deficiencies of 
profits for previous chargeable accounting periods which are 
under the provisions of Section 7 to be set off against the excess 
profits of the chargeable accounting period in respect of which 
the assessment is being made : 

Provided that where such deficiencies of profits have not 
been determined under sub-section (1) of Section 14 the Excess 
Profits Tax Officer shall estimate the amount, thereof to the best 
of his judgment. 

* This section was inserted by the Excess Profits Tax Ordinance, 1949, 

B— 8a 
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(6) There shall be no right of appeal against a provisional 
assGssrnont made under this section, and it shall, until a regular 
assessment is made in due course under Section 14, determine the 
amount of excess profits tax due from the assessee. 

(6) If, when a regular assessment is made in due course 
under Section 14, the amount of excess profits tax payable there- 
under is found to exceed that determined as payable by the 
provisional assessment, it shall be reduced by the amount deter- 
mined as payable by the provisional assessment. 

(7) If, when a regular assessment is made in due course 
under Section 14, the amount of excess profits tax payable there- 
under is found to bo loss than that determined as payable by the 
provisional assessment, any excess of tax paid as a result of the 
provisional assessment shall be refunded to the assessee together 
with interest at 6 per cent, per annum calculated from the date 
of paymopt of such excess tax to the date of the order of refund, 
both days inclusive. 

Summary Assessment, — This section which was inserted by the 
•Excess Profits Tax Ordinance, 1943, introduces a systetn of summary 
assessment. The idea is that as soon as an assessee’s accounts are 
made up, the excess profits tax authorities will approach him on a 
common-sense basis, and on the basis of his own published accounts 
will endeavour to agree with him on the extent of excess profits, 
leaving out all controversy about disputed items. On the agreed 
amount so determined, a demand for excess profits tax will issue and 
the amount will be collected. 

The summary assessment will be made by the Income-tax Officer 
o the best of his judgment, but in order to protect the assessee against 
an unduly high estimate, ii safeguard has been provided. If, when the 
regular assessment is made, it is found that a refund is due to the 
assessee, the excess will be refunded, with interest thereon at 6 per 
cent, per annum, which may be regarded as a penal rate against the 
Government and thr. efore a guarantee to the assessee against the sum- 
mary procedure being used to his disadvantage. 

Compulsory Deposit. — The second feature of Otdinance of 1943 is 
a provision for compulsory deposit on the basis of the existing optional 
system, under which an assessee, if he so chooses, can, after he has been 
assessed to excess profits tax deposit a further sum not exceeding one- 
fifth of the excess profits tax and the Government will thereupon put 
aside for his benefit, a sum equal to one tenth of the tax. Under the 
provision the deposit of a sum at the maximum rate of one-fifth will be 
compulsory for all fexcess profits tax assessees. The result is that 66§ 
per cent is levied as excess profits tax, and 13J per cent as income-tax 
and super-tax. The State thus takes 80 per cent of the profi ts. The 
section immobilises as much as possible of the remaining 20 per cent 
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Under the section 13^ of this 20 per cent will be compnlsorily 
deposited with the Government, leaving to the asseasee 6f per cent 
excess profits to be used for distribution of dividends or current con- 
sumption. Of the 98^ per cent which will thus be taken by the 
Government 20 per cent will be held for the assessee’s benefit, 
representing his own money, which he will be able to withdraw within 
twelve months of the termination of hostilities or two years from 
the payment of the deposit, whichever is later. On that money, he 
gets two per cent interest. He is in addition entitled to 6§ per 
cent which the Government is putting into the fund for his benefit. 
That will be released in accordance with rules, which have been framed 
in consultation with the Reconstruction Committee. 

Finance Act, 1944.~By the Finance Act, 1944, the compulsory 
deposit has been increased from l/5th to 19/(54 in the case of com- 
panies and to 17/64 in the case of other persons. 

% 

15. If, in consequonco of definite inforniatioji which has 
come into his possession, the Excess Profits 
Officer discovers that profits of any charge- 
able accounting period chargeable to excess 
profits tax have escaped assessment, or have been under-asses- 
sed, or liavo been the subject of excessive relief, bo may at any 
tiujc witlii]! five years of the end of the chargeable accounting 
period in question serve on the person liable to such tax a 
notice containing all or any of the requirements which may bo 
included in a notice under Section 13, and may proceed to 
assess or reassess the amount of such profits liable to excess 
profits tax and the provisions of this Act shall, so far as may be, 
apply as if the notice were a notice issued under that section. 

Source of the Section. -This section is framed on the lines of Sec- 
tion 34 of the Indian Income tax Act, 1922. 

Period of lirnitatioiL — The substantial difference is in the period 
of limitation for commencement of proceedings for reassessment. 
Under this section it is 5 years from the end of the chargeable account- 
ing period in question. Under the Income-tax Act it is 4 years in 
ordinary cases and 8 years in the case of deliberate furnishing of in- 
accurate particulars. 

Interpretation of the Section. — For notes on the interpretation of 
this section see Notes to Section 34 of the Income-tax Act in A. N. 
Aiyar’s Go7nmentary on the Income-tax Act, Section 34 of the Income- 
tax Act was considered by the Privy Council in Mahaliram Rafnjidas* 
Case [1940] (8 I.T.R. 442). and the Board has authoritatively laid 
down that to enable the Income-tax OfiBcer to initiate proceedings 
under Section 34 it is enough that the Income-tax Officer, on 
the information which he has before him and in good faith 
fi-9 



130 


EXCESS PROFITS TAX ACT, 1940 


considers that he has good ground for believing that the assessee’s 
profits have for some reason escaped assessment or have been assessed 
at too low a rate. The Income-tax Officer is not required by the sec- 
tion to convene the assessee or to intimate to him the nature of the 
alleged escapement or to give him an opportunity of being heard before 
he decides to operate the powers conferred by the section. 

Re-opening of assessments. — In some of the decisions on excess pro- 
fits duty in the United Kingdom, the right of the revenue to re-open 
assessments to accord to subsequent adjustments in accounts or subse- 
quent facts has been considered. Where a company included a sum 
of 33,847 as an ascertained liability in its accounts for the year 1919- 
20 “but after negotiations the claim against the company was finally 
given up, the Crown was held to be entitled to re-open the assessment 
of the year 1919-20 and make a fresh assesstuent disallowing the deduc- 
tion ; H. Ford d Go. v. Commissoners of Inland Revenue (12 Tax Cas. 
997). See also the cases of Newcastle Breiveries Ltd. (12 Tax Oas. 927), 
Isaac Holden's Case (12 Tax Cas. 768) and Bernhard v. Gahan (13 Tax 
Cas. 723). The facts of these cases and the decisions therein are con- 
sidered at length at pp. 63 to 67 supra. See also Thomas Hinshel- 
wood d Co., Ltd. v. Commissioners of Inland Revenue (12 Tax Cas. 417) 
cited under Section 20 infra. 

16 . If the Excess Profits Tax Officer, the Appellate Assist- 
ant Connnissioner or tho Coimriissioiior, in the 
course of any proceedings under this Act, is 
satisfied that any person has, without reasonable cause, failed 
to furnish tho return required under sub-section (1.) of Section 
13, or to produce or cause to bo produced tho accounts or docu- 
nients or other evidonco required by tho Excess Profits Tax 
Officer under sub-section {'2) of that section, or has concealed 
particulars of tho profits made bj'’ or capital employed in the 
business, or has deliberately furnished iriaccurate particulars 
of such profits or c.apital, he may direct that such person shall 
pay by way of penalty, in addition to the amount of any excess 
profits tax payable, a suin not exceeding — 

{a) wliere the poison has failed to furnish the return re- 
quired under sub-section (1) of Hecition 13, tho amount of the 
excess profits tax payable ; and 

(6) in any other case, the amount of excess profits tax 
which would have been avoided if the return made had been 
accepted as correct : 

Provided that the Excess Profits Tax Officer shall not 
impose any penalty under this section without the previous ap- 
proval of the Inspecting Assistant Commissioner. 
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When penalty can be levied, — Under this Section a penalty can be 
levied for 

(i) failure without reasonable cause to furnish return under 
Section 13 (1) ; 

(ii) failure without reasonable cause to produce accounts or 
documents or other evidence required under Section 13 (2) ; 

(iii) concealment of particulars of profits or capital employed ; 

(iv) deliberately furnishing inaccurate particulars of profits or 
capital employed. 

Quantum of penalty. — In case (i) the maximum penalty leviable is 
the amount of the excess profits tax payable and in cases (ii), (lii) and 
(iv), the amount of excess profits tax which would have been avoided if 
the return had been accepted as correct. This is, of course, in addition 
to the excess profits tax payable. 

Procedure. — The offence may be discovered in the course of any 
proceedings under the Act. The Excess profits Tax Officers cannot levy 
penalty without the sanction of the Inspecting Assistant Commissioner. 

Penalty for fictitious transaction. — Section 10 of the Act imposes a 
penalty for entering into fictitious or artificial transactions or opera- 
tions. Here also the quantum of penalty is the tax evaded or sought to 
be evaded. 

Criminal prosecution. — Sections 23 to 25 deal with prosecutions 
before a Magistrate for offences under this Act and under the Penal 
Code. For non-compliance with a requisition under Section 13 a 
fine up to Rs. 500 and a further fine of Rs. 50 per day may be levied. 
Making false statements in a return required under Section 13 is 
punishable with simple imprisonment up to six months or with fine 
up to Rs. 1,000 or with both. No prosecution can be launched except 
at the instance of the Inspecting Assistant Commissioner. The offences 
may be compounded. 

Imposition of penalty bars prosecution. — No prosecution can be 
initiated under Secs. 28 and 24 or under the Indian Penal Code in 
respect of the same facts as those in respect of which a penalty has 
been imposed under the Act : see Sec. 25 (2). The Rill as amended 
by the Select Committee contained a sub-section, sub-eection (2) to 
Sec. 16, to the effect that “ no prosecution for an offence against this 
Act shall be instituted in respect of the same facts as those in respect 
of which a penalty has been imposed under this section^ In the 
Council of State this provision was made wider so as to cover prose- 
cutions under the Penal Code and all cases where a penalty has been 
imposed under this Act, and was transferred to Sec. 26 as sub-section 
(2) of that section. 

Appeals from orders imposing penalty — Orders imposing penalty 
made by the Excess Profits Tax Officer are appealable to the Appellate 
Assistant Commissioner : See Sec. 17. The Form of Appeal is Form 
No. E. P. 11 appended to the Excess Profits Tax Rules. The amount 
of penalty may also be enhanced in an appeal : See Sec. 17 (4). An 
appeal lies also from imposition or enhancement of penalty on appeal ; 
See Sec. 18 . 
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17. (1) Any person aggrieved by a decision made in pur- 
suance of Section 8, or objecting to the amount 
of excess profits tax for which he is liable as 
assessed by the Excess Profits Tax Officer or denying his liabi- 
lity to bo assessed under this Act, or objecting to any penalty 
imposed by tbe Excess Profits Tax Ofiicer, or to the amount of 
any deficiency of profits as assessed hy the Excess Profits Tax 
Officer, or to the amount allowed hy the Excess Profits Tax 
Officer by wn,y of relief under any provision of this Act or to 
any refusal by the Excess Pi'oiits Tax Officer to grant relief may 
appeal to the Appellate Assistant Oommissioner : 

Provided that no appeal shall lie against a determination 
of the amount of the profits of any standard period whore those 
profits have been determined in accordauco with the second 
proviso to Rule 1 of the Eirst Schedule except in respect of 
adjustments made under the provisions of that Schedule : 

Provided further that no appeal shall lie under this section 
against any apportionment made by the Excess Profits Tax 
Officer under the proviso to sub-section (5) of Section 8, against 
any [refusal to make modifications or against any niodifica- 
tions] \ made by the Excess Profits Tax Officer under sub- 
section (8) of Section 8, against any decision of the Excess 
Profits Tax Officer under Rule 11 of the Eirst Schedule, or 
against any decision of tbe Eoaid of Referees or the Cimtral 
Board of Revenue. 

(2) An appeal shall ordinarily he presented within forty- 
live days of receipt of the notice of demand relating to the 
assessment or penalty objected to, or in tlm case of an appeal 
against the assessment of a deficiency of profits, within forty- 
five days of the i .c-eipt of the copy of the order determining the 
deficiency, or in the case of an appeal against the amount of a 
relief granted or a, refusal lo grant relief, within forty-iiv(' days 
of the receipt of the intimation of the order granting or refusing 
to grant tin; relief, but the Appellate Assistant Cemmissioner 
may admit an a,ppeal aftcu' the expiration of that j'eriod if ho is 
satisfied that tlio ap];ellaut had sufficient cause for not presenting 
it within that period. 

t Thfl words witbiji braokots W6rQ substituted for tho word ' modilioatiou * by the 
Ameudmeut Aot of 1941, 
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(3) An appeal shall be in the prescribed forui and shall bo 
verified in the prescribed tlnanner. 

(4) Tlio Appellate Assistant Coininissioner shall hear and 
determine the appeal and, subject to the provisions of this Act, 
shall pass such orders as he thinks fit, and such orders may 
include an order enhancing the assessment or a penalty : 

Provided that an order enhancing an assessment or 
penalty shall not be made unless the person affected thereby has 
been given a reasonable opportunity of showing cause against 
such enhancement. 

(5) The procedure to bo adopted in the hearing and deter- 
mination of appeals shall be in accordance with the rules made 
in this behalf by the Central Board of Revenue. 

Orders appealable to Assistant Commissioner — The orders made by the 
Excess Profils Tax Officer are appealable under this section to the 
Appellate Assistant CommisHioner where the appellant objects to : — 

(i) a decision made in pursuance of Section 8 (successions and 

amalgamations) ; 

(ii) the amount of excess profits tax assessed; 

(iii) hia liability to be assessed under the Act ; 

(iv) a penalty imposed by the B.P.T. Officer ; 

(v) the amount of deficiency of profits as assessed by the E.P.T. 

Officer ; 

(vi) amount allowed by way of relief under any provision of 

the Act ; 

(vii) refusal to grant relief. 

Orders not appealable to the Assistant Commissioner are— 

H.' termination of the amount of the profits of the standard 
period where those profits have been determined in accordance with the 
second proviso to Rule 1 of the First Schedule, (/.e., where profits for a 
standard peiiod determined under the Indian Income-tax Act are taken 
as profits of that period for excess profits tax) except to the extent of 
adjustments made under the Schedule; 

(ii) apportionment made under the proviso to Section 8 (6) ; 

(iii) refusal lo make or making of modifications under Sec- 

tion 8 (8) ; 

(iv) decisions under Rule 11 of Sched. 1 apportionment of 
deductions claimed which are not reasonably attributable to a particular 
period) ; 

(v) any decision of the Board of Referees or of the Central Board 
of Revenue. 
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Orders mentioned in (ii), (in) and (iv) are appealable to the Board 
of Beferees. 

Second Proviso, — This proviso was entirely re^drafted by the Excess 
Profits Tax (Amendment) Act of 1940, consequent on the insertion of 
sub-sec. (8) to Section 8 and the changes made in the first Schedule to 
the Act. 

Sub section (2) : Period of limitation. — The period of limitation for 
filing an appeal is 46 days. The starting point of time is 

(i) the receipt of the notice of demand relating to the assessment 
or penalty objected to; 

(ii) in the case of deficiency of profits — the receipt of the copy of 
the order determining the deficiency ; 

(iii) in the case of relief — the receipt of intimation of the order 
granting or refusing relief. 

Power to extend time, — The Appellate Assistant Commissioner may 
admit an appeal after the prescribed time if he is satisfied that the 
appellant had sufficient cause for not ‘presenting the appeal within that 
period. This provision corresponds to the last portion of sub-section (2) 
of Bee. 30 of the Indian Income-tax Act, which in its turn is based on 
Sec. 6 of the Indian Limitation Act. The meaning of the expression 
‘ sufficient cause ’ has been considered in several cases under the Indian 
Limitation Act and the principles laid down in those oases will be 
helpful in construing this section. 

Sub-section (3) : Form and verification — The Form and manner of 
verification of appeals are prescribed in the Excess Profits Tax Rules. 
Buie 12 provides as follows : — 

“ An appeal under Section 17 of the Act .shall be — 

(a) in Form E. P. 9, if against a decision of the Excess Profits 
Tax Officer under Section 8 of the Act; 

(b) in Form E. P. 10, if against the amount of an assessment 
made or a deficiency of profits under sub-section (1) of Section 14 of 
the Act ; 

(c) in Form E.P. 11, if against an order imposing a penalty 
under Section 10 or Section 16 of the Act or under sub-section (1) of 
applied Section 46 ; 

(d) m Form E.P. 12, if in respect of an alleged insufficient relief 
or refund, or a refustii to grant relief or refund, by the Excess Profits 
Tax Officer.’* 

Sub-section (4) : Power to enhauce assessment or penalty. — The Appel. 

late Assistant Commissioner may enhance the assessment or penalty 
in appeal, after giving reasonable opportunity to the aggrieved party to 
show cause. An order enhancing penalty or assessment in appeal was 
appealable to the Commissioner under Section 18 until the Appellate 
Tribunal was e.stablished and is now appealable to the Tribunal. 

Sub-section (5) : Procedure. — Rules relating to the procedure have 
been made by the Central Board of Revenue in this behalf and are con- 
tained in Rule 19 of the Excess Profits Tax Rules. The Commissioner 
has the right to be represented at the hearing of the appeal. 



SECTION 18 


135 


18 . (I) Any person objecting to an order passed by an 

Appellate Assistant Counnissionor imposing on 
miaaionar againat biiii a penalty Under Section 16 or enhancing 
Oorara“s8ionet's“''or^ assessiuent or enhancing a penalty under 

dara impoaing pen- 'gectiou 17 may appeal to the Commissioner 
ing aflsesBmenta or within thirty days of the date on which he was 
penalties. servod with notice of such order. 

(2) In disposing of the appeal the Conunissionor may, after 
giving the appellant an opportunity of being heard, pass such 
orders thereon as ho thinks fit. 

(3) On the coming into operation of Part II of the Indian 
Income-tax (Amendment) Act, 1939, this Section shall cease to 
have effect. 

Appeals to Commissioner. —This section was added by the Select 
Committee to provide on the lines of Section 32 of the Income Tax Act, 
1922, for appeals to the Commissioner against certain orders made by 
the Appellate Assistant Commissioner until the provision for an appeal 
to the Appellate Tribunal contained in Section 19 came into operation. 
Part II of the Amendment Act of 1939 came into operation on 
the 26th January 1941 and this section has ceased to have effect. 

19 . (1) The Commissionor may of bis own motion call for 

tho record of any proceeding under this Act 
r owor o{ revision, has bocn taken liy any Excess Profits 

Tax Oflicor or Appellate Assistant Commissioner subordiiiato to 
him, ami on receipt of the record may mako such ompiiry, or 
cause such enquiry to be made, and, subject to tho provisions of 
this Ac.t, may pass such orders thereon (including an ordei’ en- 
hancing an assessment) as ho thinks fit : 

Provided that ho shall not pass any order prejudicial to a 
person to whose business this Act- applies without hearing him, 
or giving him a reasonable opportunity of being heard. 

(2) On the coming into operation of Part II of the Indian 
Income-tax (Amendment) Act, 1939, sub-section (1) shall cease 
to have effect, but thereafter any Excess Profits Tax Officer or 
any person in respect of whose business an order under Sec- 
tion 14 has boon passed who objects to an order passed by an 
Appellate Assistant Commissioner under Section 16 or Section 
17 may, within tho prescribed time and in the proscribed man- 
ner, appeal against such order to the Appellate Tribunal 
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constitutod uiulor tho IiidiaD Incoino-tax Act, 1922, and that 
Tribunal shall have all such powers indisposing of the appeal as 
it has in respect of appeals preferred to it iiiidor tho Indian 
Iriooine-tax Act, 1922. 

Commissioner's powers of Revision. — Snb-secfcion (1) of this section 
vested the Commifisioner with powers of revision similar to those con- 
ferred on him by Sec. 33 of the Income-tax Act and ceased to have 
effect on the coming into operation of Part II of the Indian Income- 
tax (Amendment) Act, 1939, that is, when the Appellate Tribunal was 
established. 

Sub section (2) : Appeals to Appellate Tribunal. — After the coming into 
force of Part II of the Income-tax (Amendment) Act, 1939, Section 13 
has ceased to have effect and appeals now lie to the Appellate Tribunal 
by the Excess Profits Tax Officer or a person against whose business 
an order under Section 16 or Section 17 has been made. 

Powers of the Appellate Tribunal. — The Appellate Tribunal has ail 
such powers in disposing of appeals as it has in respect of appeals 
preferred to it under the Indian Income tax Act, 1922. 

20 . The Coiniiiissiouer may, at any time within four years 
from the date of any order passed whether by 
himself or by any Appellate Assistant Coujiiiis- 
sioner or Excess Profits Tax Oflieor under this 
Act, rectify any mista,ke in any evidence recorded during assess- 
ment or appellate proceedings, or any mistake apparent from the 
record aiid shall within the like period rectify any mistake 
apparent from the record which has been brought to his notice 
by a person to whose business thib Act applies : 

Provided th;rt no such rectification shall bo made having 
the eQ'ect of enhancing the liability of ajiy peu’son unless that 
person has been given a reasonable opportunity of being hoard. 

Rectification of mistakes, — This section corresponds to Section 53 of 
the Indian Income-tax Act. Rut there are some substantial differences ; 
(i) The power under the Excess Profits Tax Act is vested in the Commis- 
sioner alone; (n) the power extends to mistakes in any evidence record- 
ed during assessment or appellate proceedings. This last power was 
added by tho Select Committee who considered the Bill. As to rectifi- 
cation of mistakes generally see notes to Section 36 in A. N. Aiyab’s 
Commentary on the Indian Income-tax Act. 

Enhaucement of liability, — Where rectification has the effect of enhan- 
cing tho liability of any person a reasonable opportunity must be given 
to him of being heard. 
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Period of limitation — Tho period of limitation is 4 years from the 
date of the order sought to be rectified as in the Indian Income-tax Act. 

General power to rectify mistakes. — The power to rectify mistakes 
was held to exist even under the Act of 1916 in Thomas Hinshelwood 
i(: CorLtd, V. Commissioners of Inland Revenue (12 Tax Gas. 417). In 
this case excess profits duty authorities failed to apply their mind to 
the returns and wrongly allowed a deduction in respect of directors’ 
remuneration of a sum higher than that of the last pre-war trade year 
and, on discovering the mistake, levied an additional assessment, and 
it was contended that they had no power to do so, as the payments had 
been disclosed to them and had once been allowed. It was held that 
the authorities were entitled to reopen the assessment and make an 
additional assessment. The Lord Justicie Clerk (Scott Dickson) ob- 
served : * I think it is hopeless to contend that the payers of excess 
profits duty are to get off because of this mistake which was made. It 
seems to me quite an innocent mistake, and quite an easily understood 
mistake, because with ail these returns coming in one part of the 
establishment might fad to collate the returns which were sent to 
another part of the isfablishment ’h The learned Judge further said 
that the result of not allowing an additional assessment in such cases 
would be ‘‘not only gi'ossly inequitable with regard to the revenue and 
other tax payers, but also clearly contrary to the letter of the statute 
Lords Dundas, Lord Halvcsen and Lord Unnidale agreed. 


21 . The provisioQK of Sections 4A, 4B, 10, 13, 24B, 29, 36, 
\ppiiofition of (inclusive), 45 to 48 (inclusive), 49E, 49F, 

provicioMs of Aot XI 50, 54, 61 to 63 (inclnsivn), 65 to (37A (incliisivo) 
of th(^ liuliaii Iii(*.oirio-tax Act, 1922, shall apply 
\vitli sucli modifications, if any, as may bo presf-ribod, as if the 
said provisions wore provisions of this Act and referred to excess 
profits tax instf'-ad of to income-uax, and every ollicer exercising 
poweis under the said provisions in regard to income-tax may 
exorcises tlie like powers nndorthis Act in regard to excess pro- 
fits tjix ill respedj of cases assigned to him under snb-soction (3) 
of Sedion 3 as he oxeroises in relation to income-tax under the 
said Act : 

Provided that reforencos in the said provisions to the 
asscssec shall he construed as reforencos to a person to whoso 
business this Act applies. 


Application of Income t^x provisions — Certain sections of the In- 
come-tax Act are made applicable by this section to the excess profits 
tax with necessary morlifications. The modifications are stated in 
Rule 3 of the Excess Profits Tax Rules, and the sections so modified 
are printed infra, 

B— P A 
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The sections made applicable relate to the following matters: — 
Sec. 4A. Residence in British India. 

4B. Ordinary Residence. 

10. Assessment of Business.* 

13. Method of accounting. 

24B. Liability of legal representatives of deceased persons.* 
29. Notice of demand. 

36. Omission of fractions of annas. 

37. Power to take evidence on oath. 

38. Power to call for information. 

89. Power to inspect the register of members of Com 
panies. 

40. Guardian, Trustees and Agents.* 

41. Court of Wards.* 

42. Non-residents, 

43. Agents of non-residents. 

44. Liability in case of discontinued firm.* 

44A to 44C. Special provisions as to shipping.* 

45 to 47. Recovery of tax, penalties.* 


48, 49E, ( 
49E & 60. I 


Refunds.* 


64. Disclosure of information.* 

61. Appearance by authorised representatives. 

62. Receipts. 

63. Service of notices. 

65. Indemnity, 

60, 66A. Reference. 

67. Bar of suits in Civil Courts. 

67 A. Computation of periods of limitation. 

The sections marked with asterisks are applicable with modifica- 
tions. 

The following modifications in the sections of the Income-tax Act 
whicli are applicable to Excess Profits Tax require special notice : 

Section 10 : Business. — The modifications in Section 10 which relates 
to as8( psment of business are : 

(i) Depreciation . — Applied Section 10 of the Income-tax Act does 
nc*t contain clauses (b) and (c) of the proviso to clause (vi) of sub-sec- 
tion (2), Consequently, for excess profits tax puiqioaes the right to 
carry forward unabaorbed depreciation has been disallowed. The 
limitation contained in clause (3) that the aggregate of all the allowan- 
ces shall m no case exceed the original cost to the assessee became 
superfluous and was therefore omitted. 

(ii) Insurance business, — Sub-section (7) of Section 10 has also been 
modified as a result of the granting of the exemption to life assurance 
business from excess profits tax. Thejprofits of other insurance busi- 
ness will be computed in accordance with the Rules contained in the 
schedule to the Indian Income-tax Act, in so far as they are applicable 
to such businesses. 
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Section 40. -Applied Section 40 provides for the assessment of agent 
of non-residents and lays down that where he is entitled to receive on 
behalf of the non-resident principal any profits chargegible under the 
Act, tax shall be levied upon and recoverable from such agent. Refer- 
ence to guardians and trustees has been omitted. 

Section 41. — Applied Section 41 does not contain the provisos to 
Sectiuii 41 (1) of the Income-tax Act. As excess profits tax is levied at 
a flat rate the provision in the 1st proviso for levying tax at the maxi- 
mum rate became superfluous and has been omitted. But it is not 
clear why the second proviso which deals with cases where part only 
of the trust income is chargeable has bt on omitted. 

Section 44. — (Liability in case of discontinued firm or association 
of persons). The Section has been completely redrafted. The words 
“ or where an association of persons is dissolved ” which occur in Sec- 
lioii 44 of the Income-tax Aci do not occur here. 

Section 46. — Suli-acctiori (5) of Section 46 which deals with the 
recovery of arrears of income-tax from salaries, has been omitted. 

Section 48. — (Refunds). Sub section (1) of Section 48 of the Income- 
tax Act has been completely redrafted. Sub-section (3) which deals 
with case of refund where one personas income has been included in the 
income of another has been omitted. 

Section 50, — (Limitation of claims for refund). This section has 
been completely redrafted. The period is 4 years. 

Section 61 — (Appearance by authorised representatives). The 
application of Section 61 to the Excess Profits Tax Act with the 
modifications stated created some difficulties with regard to income- 
tax practitioners. Rule 3 (1) provided that all references to ‘income- 
tax ’ and ‘ Income Tax Officer ’ shall be construeci as references to 
* excess profits tax ’ and ‘Excess Profits Tax Officer *. Under Sec. 61 
(2) (iv) (a) ‘Income-tax [iractitioner ’ includes any person who before 
the Ist day of April 1938 attended before an income tax authority on 
behalf of any assessee otherwise than in the capacity of an employee or 
relative. If ‘ excess profits tax ’ is substituted for ‘income-tax ' here, 
those income-tax practitioners who come under this clause cannot be 
excess profitrj tax jU’actitioriers as there was no excess profits tax autho- 
rity before Ist April 1938. A similar complication arose with regard 
to the substitution of ‘ excess profits tax * lu the expression ‘ income 
tax proceeding’ in sub-sec. (3) of Sec. 61, These difficulties were pointed 
out in the First Edition of this work and have since been remedied by 
amendment of^Rule 3. 

22. (1) Notwithstanding any thing contained in the Indian 

Income-tax Act, 1922, all information contain- 
to''beTva\*ubirf'or od ill auy Statement or retiirn inade or furnished 
tho purposes of this provisioiis of that Act or obtained or 

collected for the purposes of that Act may be 
used for the purposes of this Act, 
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(2) All itiforiiiLitioii contaiiiocl in any stateinont or rotnrn 
made or farriisliod under the provisions of this Act or obtained or 
collected for the purposes of this Act may bo used for the pur- 
poses of the Indian Iiiconio-tax Act, 1922. 

Availability of income lax papers for excess profits tax and vice 
versa. — This section oven aes the provisions of Sec. 54 of the Indian 
Inconie'tax Act to the extent specified in the section. It may be noted 
that this section ap[)lies only to statements or returns made or furn- 
ished under the Act, or obtained or collected for the purposes of the 
Act, while the confidential nature under Sec. 54 attaches also to 
accounts or documents pi rKluced uad< r the Act, and to evidence given 
or affidavit or deposition made in the course of any proceedings under 
the Act. 


23. If any person falls, wilhoiitj rc^asouable cause or ox- 
, eaisc, to furuisb in duo time auy roturu or 

K.\iluro tio deliver 

retn.p? or Rtalie- sLaLo! I Ifllt, Or lo pr(.)clU(;(\ 01' ciuise to bo pro- 
(lucod, !niy aocoluits oi- dociiiiieiits required to 
bo produced under Soetiou 15, ho shall on conviolioji by a 
Magistrate bo punishable with fine which may extend to five 
hundred rupees, and with further tine which !uay extend to 
fifty rupees for every day during which the default continues. 


24. If a person makes in any return required under 
Section 13 any shiteiiuuit which is false, and 
and droiarltioT""" w^'ch ho either knows or believes to be false, 
or does not believe to be true, ho shall be 
punishable on couvietioji by .a ^[agistrato with ^•,il^ple iuiprisoii- 
rnent which luay extend to six moiitlis, or with fine which juay 
extend to one thousand rupees, or with ooili. 


25. (1) A 


InHfcitntioji of pio 
oeedinqa and r-om- 
position of ofl .’iiCL'S 


person shall not b(i proceodet! against lor a,u 
efteiieo luider Si ction ‘23 'or Section ‘24 except 
!it the instaiu-e of the Insp.-cting Assistant 
Commissioner. 


(2) No prosecution for an olleneo punishable under Sec- 
tion '23 or Si'ctiou 24 or under the Indian Penal Code shidl bo 
instituted in respect of the same facts as those in respect of 
which a penalty has boon imposi'd under this Act. 

(3) riic Inspecting Assistant Coinmissiojier may, either 
before or after tin' institution of proceedings, compound any 
offence punishable under Section 23 or Section 24. 
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Bar of prosecution. — Sub-sec. (2) enacts a pfeneral provision that no 
prosecution ror an offence punishable under Sec. 23 or Sec. 24 or under 
the Indian Penal Code shall be instituted in icspect of the same facts as 
those 111 respect of which a penalty has been imposed under the Act. 
Originally this sub-section stood as sub-sec. (2) of Clause 16 of the Bill 
as amended by the Select Oommittee and was applicable only to penal- 
ties imposed under Sec. 16 and did not prevent prosecutions under 
the Penal Code. The sub* section was removed to this section and 
made a general one applicable to all cases where penalty was levied, 
and prosecutions under «he Indian Penal Code were also barred. See 
Legislative Assembly Debates, 

This section may be compared with Sec. 28 (4) and Secs. 62 and 53 
of the Income-tax Act. Prosecutions under the Income-tax Act alonc) 
are barred by Sec. 28 (4). 

Compoundiiug of offences. — Offences punishable under Secs. 28 and 
24 may i)e coni[)ounded either b^tole or after the proceedings by the 
Inspecting Assistant. Commissionti . There* is a corresponding provi- 
sion in Sec. 52 of th. Indian Income-tax Act. 

Compounding of assessment proceedings r tax can be settled 

betw( the tix pay<o' and the Grown without tb^Woimality of an 
assessment is consid' rr>d at length bv the Court of Appeal in Cockerline 
iS; Go, v. Govimissimiers oj Inland Revenue (16 'Tax Cas. 1) in which a 
settlement was upheld by the Court. 

26 . (1) It on iin appliciitiou made to it through the 

Excess Profits Tax Officer the Central Board 
pJard'“oV'«eve.iuo of Revenue IS satisfied in the case of any busi- 
to «riyit roiiet iu ^ Special circiimstaucos exist which 

special oases. ^ ^ \ n 

render it inequitable tliat the standard protiLs 
of the business in relation to :tny chargeable at'-connting period 
sliould be co'iipntcd iu accordance wiuh tlie provisions of sub- 
section (1) of Section 6, and that iio roli(!l (jr insufficient relief 
has been granted utidor the provisions of sub-sectioii (3) ol that 
section, the Central Bomd of Revonuo may direct that the 
standard profits of the business shall Ix' computed to bo such 
greater amount as the Central Board of Revonuo Lhinlcs just : 

Provided that such amount shall not exceed the statutory 
percentage of the average amount of the (.‘apital ejjiployed in 
the business unless the Central Board of Revenue is satisfied 
that owing to some specific cause peculiar to tho business it is 
just that a greater amount should be allowed and that the re- 
lief, if any, afforded by the Board of Referees under sub- 
section (3) of Section 6 is inadequate. 
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* [Provided further that a deter lainatioii' on ati application 
under this sul)-S()ction — 

(a) shall have effect witli respect to all subsequent 'cliarge- 
able accounting periods; 

- (/;) shall exclude any further application under this sub- 
section.] 

(2) Without prejudice to the generality of the provisions 
of sub-section (1) the (Jontral Bojn’d of Itevenue shall, in con- 
sidering the making of Ui direction under that sub-section, have 
regard to the following circiiiiistancos, namely : — 

(а) that the capital employed in a business commenced 
( n or after the 1st day of July, 1938, is so small in relation to 
the volume of the activities of the business that to compute the 
standard profits in accordance with the provisions of Section 6 
would be inequitable, taking into account the normal profits 
made in similar businesses ; 

(б) that owing t(.) the nature of the business heavy ex- 
penditure by w'a,y of preliminary exj)Ousos or expenses in 
connection with experimental or devidopment work has been 
incurred in accounting periods closely preceding the chargeable 
accounting period and that during the chargeable accounting 
period such expimdituic would normally fall to be written off 
wholly or partly in the books of the person chargeable to excess 
profits tax ; 

(o) that the business is of a pioneer nature, that is to 
say, is (•onceriied with an industrial process or a form of maiiiu- 
facture or produci-ioii not undertaken in jlritish India, before 
the ist day of April, 1932, and has not been in existence long 
enough to havi; paid income-tax for the previous year a,s deter- 
mined for the purpose of the income-tax assossmont for the 
year boginuing on the 1st day of April, 1937. 

(3) If on an application made to it through the Excess 
Profits 'lax Officer tlu^ Oeiural Board of Keveniie is satisfied 
that the computa.tion in accordance with the provisions of 
Schedule I of the profits of a business during any chargeable 
accounting period would be inequitable, owing to any of the 
following circumstances, namely : — 


• Tbia proviso added 'i;> ihe Amendment Act o£ 1940, 
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(a) any postponement or suspension, as a consequence of 
the present hostilities, of renewals or repairs, or 

(b) the provision of buildings, plant or machinery which 
will not be required for the purposes of the business after the 
termination of the present hostilities, or 

(c) difficulties in bringing into British India income 
arising outside British India where the country in which the 
income accrued prohibits or restricts by its laws the remittance 
of money to British India, and loss in the remittiince to British 
India of such income because of lluctuatioiis in the rate of ex- 
change between that country and British India; or 

1 (d) in the case of any business which includes the 
winning of any mineral (including mineral oil), the winning of 
which is -of exceptional importance for the prosecution of the 
presojit war, an increase in the output of the minei’al which was 
essential in tlie national interest and which has had the eiloct of 
shortening the period during which but for such increased war 
time output the source of the mineral might have been expected 
to bo exhausted ; 

the Central Board of Eevenue may direct that such 
allowances shall be made in computing the profits of the business 
during that chargeable accounting period as the Central Board 
of Revenue tlnhiks just : 

Provided that in inaking such direction the Central 
Board of Revenue may impose such conditions as it deems 
appropriii,te. 

* (4) An application to the Central Board of Revenue 
under this section shall bo presented to the Excess Profits Tax 
Ollicer before the expiry of the period specified in the notice 
issued under sub-section (1) of Section 13 or of the extended 
period allowed by the Excess Profits Tax Officer under ihe 
proviso to that sub-section, but in the case of an application 
under sub-section (1) of this section, if the person carrying 
on the business has made or is making an application under 
sub-section (3) of Section 6, the application shall be presented to 
the Excess Profits Tax Officer before the expiry of forty-five 
days from the date on which the order of the Board of Referees 

+ This clause was ad led by the (Second Amendment) Act of 1941. 

* Bub-aectiou (4) was added by the Amendment Act of 194U. 
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disposing of tho application under sub-section (3) of Section 6 
is coiniimnicatod to tho person wlio hn:s made that 
application. 

Powers of the Central Board of Revenue to grant relief in special 
cases. — This s»^ction doals with the power of the Central Board of 
Kovt'uue to relief in respect of (i) computation of standard profits 

and (nj coinpubjtion of profits of chargeable period wherti the ordinary 
m»ahod of GOinpuvition would be inequitable. Sub secs. (1) and (2) 
refer to stinda'd profits, sub sec. (81 refers to profits of chargeable 
period. Sub* sec. (4) which was added by the Ain^mdinent Act of 1940 
prescribes the time limit for making applications under sub-sec. (1) and 
sub-sec. (3). 

Sub section (1) : Relief as to standard profits. — For the exercise of the 
power under this sub-section two conditions are necessary, viz,, (i) 
that special circumstances must exist which render computation under 
Bee. 6 (1) int'quitabie, (ii) no relief or insufficient relief must have been 
granted b> the Board of Reieroes under See. 6 (3). In such a case the. 
Central Board of Th venue may dr^^ci that the standard profits shall be 
computed to be such g’*oater amount as it thinks just. It is stated by 
thi‘ Seleer, Committee on the Amendment Jhll that aii application 
under Section 2fi (1) is comp tent whether or not an application under 
Section fi (3) hi.fi been male to the Board of Referees. The newly 
adde d snb-aection (4) wlso conieinplates that an application to the 
Centr'd Boird would lie ( ven if no application uiuu i Section 6 (3) has 
been made. 

Majriviuin amount — Such ainour»» should not however exceed the 
statutory percentage of the average amount of the capital employed in 
the business unless (i) tlvoe is some specific cause peculiar to the busi- 
nefis, and (li) trie relief afforded under Section fi (3), if any, is inade- 
quate. 

^tat'iitorif oercentage, — This is defined in Sec 2 (21), p. 31 supra, 

Specific came peculiar to the busuiess — As to the meaning of 
‘ specific cause peculiar to the business' and the case law thereon see 
pp. 93 to 9(5 supra. 

Procedure, — Tiie application has to be made to the Board through 
the Excess Profits Tax Officer. This was made clear by the Excess 
Profits Tax (Amendment) Act of 1940. The time limit is prescribed 
by sub-sec. (4). For Form of application see Form E, P. 15, E.P.T. 
Rules, punted infra. 

Bar to further applications, — The last proviso to sub-section (1) 
was added by the Excess Profits Tax (Amendment) Act, 1940. Its 
object IS oiwioas. A similar proviso was added to Section 6 (3) also. 

Sub section i2;: Special grounds for affording relief. — The powers of 
the Central Board ot Revenue under suo- section (1) are very wide and 
of a general nature. The following are however special circum- 
stances for giving relief. 



SECTION 26 


146 


(a) Abnormally low capital compared with activities. — The object of 
this provision and the reason for adopting Ist July 1938 appear in the 
following statement made by Mr, S. P. Chambers in the Legislative 
Assembly : 

“ This sub-clause gives power to the Central Board of Revenue to 
give relief in certain special circumstances. The object of putting in a 
date there was to give relief to those new businesses run more by 
partnership and individuals than by a company — where the business 
having been started quite recently, the amount of capital employed 
owing to the nature of the business is very small, and, therefore, a per- 
centage on capital might be a quite ridiculous standard profit. Let me 
take the example of a broker in a jute exchange or produce exchange or 
something of that kind. In this case, the amount of capital is small in 
relation to the total volume of the business; and having started after a 
date when they have any access to a standard period, they have to take 
a percentage on capital which would be quite unfair. In putting in the 
date Ist December, 1938, what was in mind was that there was a period 
of at least nine months between that date and the let September, 1939, 
and it was thought at that time that there would be in those cases an 
available standard period. But it has since been* pointed out that the 
last standard period available must under clause 6, as it now stands, end 
not later than the 31st March, 1939, and not on the Ist September, 
1939. For this reason, the date the Ist day of December, 1938, should, 
therefore, go back, at least as far back as July, 1938, so that there is at 
least nine months of available standard period. To go back beyond 
that would be giving extra relief in cases where, although special cir- 
cumstances were present, there are available standard periods, and, 
therefore, the ordinary process of appeal against the profits of standard 
period would be more appropriate. 

{b) Heavy preliminary or experimental expenses. — Where such expenses 
are incurred in the accounting periods closely preceding the chargeable 
accounting period and would normally fall to be written off in the 
chargeable accounting period this is a special circumstance for granting 
relief. 

(o) Business of a pioneer nature. — This clause was added by the 
Legislative Assembly and is intended to afford relief to nascent industries. 
The importance of affording relief to such industries was emphasised 
before the Assembly. The businesses coming under this clause are 
specified clearly in the clause. They must be concerned with an in- 
dustrial process or a form of manufacture or production not undertaken 
in British India before 1st Aprils 1932^ and must not have been in 
existence long enough to pay income-tax for the assessment year 
1937-38. 

id) Minerall^and mineral oils. — This clause was added by the Second 
Amendment Act of 1941. As the increased output owing to war re- 
quirements would bring about an earlier exhaustion of the source of such 
minerals an increase in the standard profit is inappropriate to the 
varying circumstances of chargeable accounting periods and it is 
XO 
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provided therefore that allowance may be made for this premature ex- 
haustion in arriving at the profits of any chargeable accounting period. 

Sub-section (3) : Power to grant relief as to computation of profits of 
chargeable period. — This section needs no comment. For Form of 
application see Form E. P. 16. 

Sub section (4) ; This sub-section was added by the Amendment Act 
of 1940 and rectifies the omission in the Act to provide for the manner in 
which and the time in which an application is to be made to the Central 
Board of Revenue under sub-secs. (1) and (3). 

27 . (1) The Central Board of Revenue may, subject to 
Power to make tho coutrol of tho Central CTOvernmont,' make 
rules for carrying out tho purposes of this Act. 

(2) Without prejudice to tho generality of the foregoing 
power, such rules may — 

(a) proscribe tho procedure to bo followed ou appeals, 
applications for rootilioation of mistakes, and applications for 
refunds ; 

(b) provide for the adaptation to excess profits tax of 
any of the provisions of the Indian Income-tax Act, 1922, 
which are made applicable to excess profits tax by Section 21 ; 
or of any rules made under any such provision ; 

(c) provide in regard to companies whoso business con- 
sists wholly or mainly in the dealing in or holding of invost- 
ments for the grautijig of oxemption or relief from liability to 
excess profits tax of profits derived from investments in other 
companies tho profits (jf which have been subjected to excess 
profits tax in British India ; 

(d) provide for any matter which by, or under, this Act 
is to bo proscribed. 

(y) The power to inako rules conferred by this sectioii shall 
be exorcised in like manner as tho power to make rules under 
Section 59 of the Indian Income-tax Act, 1922. 

Excess Profits Tax Rules, 1940. — For the Rules made under this 
Section see the Excess Profits Tax Rules, 1940, printed in/ra 



SCHEDULE I. 

\_8ee Section 2 (19).] 

Rules for the Computation of Profits for Purposes of 
Excess J^rofits Tax. 

Lord Sumner on the Construction of the Schedules. — la Inland Revenue 
Commissioners v. Port of London Authority ( [1923] A.C. 607 at 621) 
Lord Sumner has made the following general observations on the 
construction of the Fourth Schedule to the Finance (No. 2) Act of 1915 
which contained the rules for computation of profits, prewar standard 
and capital for the purposes of excess profits duty : 

“The Fourth Schedule to the Finance (No. 2) Act, 1916, is framed 
for the purpose of providing practical rules, precise and peremptory, 
for computing the prewar capital of chargeable undertakings. It is, in 
substance, a scries of directions, not necessarily exhaustive, for prepar- 
ing a balance sheet of assets and liabilities. It is strictly a business 
document, and as by means of it, the Inland Revenue obtains the 
computations under which it takes tax, the Schedule must be read 
strictly and not so as to give the Crown anything more than it clearly 
says. It contemplates an assets side and a liabilities side and the 
balance struck gives a capital, arbitrarily ascertained it may be, but at 
any rate arrived at readily in a time of emergency and pressure 

History of the Schedule. — This Schedule corresponds to Part I of the 
Seventh Schedule to the Finance (No. 2) Act of 1939. The material 
alterations are these : (i) Rules 2 and 3, sub-rule (3) of Rule 4, Rule 6, 

Rule 7 (2) (b), Rule 8, Proviso to Rule 9 and Rule 10 were added by 
the Select Committee. The object of these additions will be considered 
under the respective Rules, (ii) In the Legislative Assembly the fol- 
lowing modifications were made. In Rule 1, first para, the words ‘ or 
would be so computed if income-tax were chargeable on those profits ’ 
were deleted. In Rule 8 these words were added : “ except were such 
remuneration* is subjected to excess profits tax in the hands of the 
managing agents.” 

The Excess Profits Tax Amendment Act of- 1940 made the follow- 
ing changes. In Rule 1 a new proviso was added as the first proviso. 
In Rule 4 after sub-rule (2) a new sub-rule was added as (2-A). In 
Rule 7 a new sub-rule was substituted for sub-rule (1) and sub-rule (3) 
was added. Rule 11 was also added. 

The Excess Profits Tax (Second Amendment) Act of 1941 inserted 
Rule 5-A. 

The Scope of the Schedule. — This Schedule contains rules for the com- 
putation of profits for purposes of excess profits tax. Under Section 
2 (19) of the Act ‘ profits ’ have to be computed in accordance with 
this Schedule and under Section 2 (16) losses have to be computed in 
the same manner as for the purposes of the Act profits are to be com- 
puted. These Rules apply to the computation of profits both of the 
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standard periods and of the chargeable accounting periods. The rules 
relate briefly to the following matters : — 

Buie 1 jays down the general rule that profits shall be computed on 
income-tax principles and provides for apportionment where accounting 
periods are not co-terminous with standard period or chargeable period. 

Buie 2 lays down that profits of the standard period shall be 
computed as if the Inco7ne4az {Amendment) Act, 1989, were in force 
at that period. 

Buie 3 prohibits carry forward of unabsorhed depreciation and 
losses. 

Buie 4 deals with income from investments. 

Buie 5 deals with interest on Zoans from hanks and debentures 
borrowed for increasing capital. 

Buie 5- A was added in 1941 to treat all borrowed money as capital. 

Buie 6 disallows deduction of income-tax, super-tax or excess 
profits tax. 

Buie 7 deals with allowance of directors^ remuneration. 

Buie 8 deal with remuneration paid to managing agents. 

Buie 9 deals with profits and loss of unexecuted contracts. 

Buie 10 deals with buildings erected during war. 

Buie 11 gives 270wer to make adjustynents in deductions allowable 
for income-tax purposes. 

Buie 12 prohibits unreasonable expenditure. 

1 . Tho profits of a, businoss during the standard period, 
or during any cliargoablo accounting period, shall bo separately 
computed, and shall, subject to the provisions of this Schedule, 
bo coTiJpufced on the pri]iciplos on which tho profits of a business 
are computed for tho purposes of income-tax under Section 10 of 
the Indian Incojne-tax Act, 1922 ; 

^Provided that any sums (other than any interest paid by 
a firm to a partner of the firm) excluded under tho proviso to 
clause (iii) of sub-section (2) or clause (a) of sub-section (4) of 
that section from tho allowances made in computing tho profits 
of tho businoss fur tho purposes of income-tax shall, if paid, be 
included in those allowances when computing tho profits of tho 
businoss for tho purposes of excess profits tax : 

Provided further that whore tho profits during any stand- 
ard period have already been determined for the purpose of an 
assessTuent under tho Indian Income-tax Act, 1922, such pro- 
fits as so deter] nined shall, subject to tho adjustments required 
by this Schedule, bo taken as the profits during that period for 
the purpose of excess profits tax : 

•This .proviao was added by the Amendment Act of 1940, and the words within 
braokets were added by the Amendment Aot of 1941. 
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Provided further that where a standard period or charge- 
able accounting period is not an accounting period, the profits 
or losses of tlie business during any accounting periods wholly 
or partly included within the standard period or chargeable 
accounting period shall bo so computed as aforesaid, and such 
division and apportionment to specific periods of those profits 
or losses and such aggregation of those profits and losses, or 
any apportioned part thereof shall be made as appears neces- 
sary to arrive at the profit during the standard period or 
chargeable accounting period : and any such apportionment 
shall be made in proportion to the number of months or frac- 
tions of months in the respective periods unless the Excess 
Profits Tax Oflicer, having regard to any special circumstances, 
otherwise directs. 

Scope of Rule 1. — This rule corresponds to Section 14 (1) of the 
Finance (No. ‘2) Act of 1939. The first two provisos were added by 
the Indian Legislature. The main points laid down in the rule are : 

(i) that profits of the standard period or the chargeable accounting 
period shall be separately computed for purposes of excess profits tax ; 

(ii) they shall be computed in accordance with the principles 
on which profits are computed tor income-tax purposes under Section 
10 of the Income-tax Act, subject to the provisions of this Schedule; 

(iii) if profits of any standard period have been determined for 
income-tax purposes such profits shall be taken to be the profits for 
excess profits tax purposes subject to the adjustments required by this 
Schedule ; 

(iv) if the standard period or the chargeable accounting period 
does not correspond to an accounting period of the trade or business 
(e.^ , the standard period may bo ^wo years) such divisions and appor- 
tionments to specific periods of profits and losses and such aggregation 
of profits as may be necessary should be made ; 

(v) interest and salaries paid without British India which are 
included in profits for income-tax purposes only to secure collection of 
tax should be excluded ; 

(vi) the profits of insurance businesses (other than life insurance 
businesses which are exempted by the Act) have to be computed in 
accordance with the rules contained in the Schedule to the Indian 
Income-tax Act so far as they are applicable notwithstanding anything 
to the contrary in the Excess Profits Tax Act or this Schedule. 

First proviso. — This proviso was added by the Amendment Act of 
1940 to provide that interest or salaries paid without British India 
which are included in profits for income-tax purposes only in order to 
secure collection of tax are not to be included in profits for excess pro- 
fits tax purposes. The effect of the proviso is this. Under the proviso 
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to Section 10 (2) (iii) no deduction will be allowed in respect of interest 
on borrowed capital which is paid outside British India except in the 
two cases specified there, and in respect of interest paid to partners of 
a firm. The present proviso enacts that these sums which are thus 
excluded from allowances under Section 10 shall, if paid, be included 
in those allowances when computing profits for excess profits tax. 
Again, under Section 10 (4) (a) any allowance in respect of a payment 
which is chargeable under the head salaries, if it is payable without 
British India and tax has not been paid thereon nor deducted therefrom 
under Section 18, will be disallowed. The proviso to this Rule enacts 
that such payments may be allowed for excess profits tax purposes. 

Interest paid to partners. — There was a defr'ct in the original Act 
which resulted in making interest paid to partners deductible for pur- 
poses of excess profits tax. This was remedied by ttie Amendment 
Act of 1941 by the insertion of the words “ other than any interest 
paid by a firm to a partner of the firm^’ in the first proviso. It is 
to be observed that retrospective effect is given to this amendment by 
the Act of 1941. 

Second proviso. — There is nothing corresponding to this in the 
English Act of 1989 and the trend of English decisions is that neither 
the tax payer nor the revenue is bound by the computation made for 
income-tax purposes for any previous standard period : See Per Lord 
Wrenbury in the Glenboig Union Case (12 Tax Gas. 427 at .166). 

This is subject to the other rules especially Rule 2 which says that 
the provisions of the Amendment Act of 1989 should be applied. 

The General rule. — The English Act of 1939, Section 14 (1), laid 
down that for the purposes of excess profits tax the profits shall be 
separately computed and shall be so computed on income-tax principles 
as adapted by the Schedule, and defined ‘ income-tax principles * as 
meaning the principles on which the profits arising from the trade or 
business are computed for the purposes of income-tax under Case I of 
Schedule 1) or would be so computed if income-tax were chargeable 
under that Case in respect of those pruuts. The Tnoian Act has only 
expressed the same principle in different language, language more allied 
to that of the Act of 1916. 

The result of this rule is that unless there is some modification 
contained in the Schedule or m gome other provieion uf the Act which 
applies and alters the principles on which income-tax is assessed, the 
principles on which income-tax is assessed are lo be appliui in the 
computation of profits for excess profits tax : Legg d Son Ltd. v. Com- 
missioners of Inland Revenue (12 Tax Cas. 891). 

Separate computation. — The Rule provides that for income tax and 
excess profits tax there should be separate computations of income. 
This is of course, subject to th<3 second proviso which allows the 
computation of profits for income-tax purposes to be adopted so far 
as standard periods are concerned subject to such adjustments as 
may be necessary. This does not mean that the profits of each 
buaiaesB should be separately computed when several businesses ar© 
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carrried on by the same person, for Seation 2 (9) provides that all such 
businesses should bo treated as one. But, if there are businesses to 
which the Act does not apply, the profits of the other businesses should 
be separately computed. 

Apart from the special modifications of the provisions of Section 10 
contained in this Schedule, the Excess Profits Tax Rules in adapting 
Section 10 have omitted clauses (b) and (c) of clause (vi) of Section 10 
(2) relating to carry forward of unabsorbed depreciation and have 
redrafted sub-sectio)i (7) which relates to insurance. 

Change of basis of accounting. — Where the assessee’s accounts are 
kept on the cash basis in the standard period and for the chargeable 
accounting period accounts on the mercantile basis are produced, the 
latter may be accepted provided the assessee agrees to the adoption of 
the same basis for computation of profits of the standard period also. 
A change over from one basis to another will not be allowed : Notes 
and Instructions^ para 24. 

Third Proviso. — Power to apportion for special circumstances will 
be exercised rarely and will not be exercised where the profits during 
different periods have varied by reason of circumstances which are 
ordinary incidents of or inherent in the conditions of the business and 
unless the case has been submitted to the Excess Profits Tax Adviser. 

2. Tho profits of a business during the standard period 
shall bo coujputod on the same basis and in the same manner 
as tho profits of that business are under the Indian Tncomo-tax 
Act, 1922, as amended by the Indian Income-tax (Amend- 
ment) Act, 1939, computed for the chargeable accounting 
period, notwithstanding that the Indian Income-tax (Amend- 
ment) Act, 1939, may not have been in force in the standard 
period. 

Object of the rule. — This provision is intended to secure that the 
computation of profits in any standard period should be made on the same 
basis as the computation of profits in the chargeable accounting period. 
The two important results of this rule are : (i) that depreciation should 
be calculated on the written down value basis instead of on the cost 
basis, and (ii) income assessable on the arising basis in the chargeable 
accounting period but on the remittance basis in the standard period 
for income tax purposes should be computed on the arising basis for 
excess profits tax purposes. 

This rule carries out the undertaking which the Finance Member 
gave before the Legislative Assembly that in determining what consti- 
tutes excess profits and in computing the income of the standard period 
on the one hand and the accounting period on the other like would be 
compared with like and if there were any changes in the law applying 
to income tax in the different periods, those sources of difference would 
be eliminated. This rule is intended to exclude the possibility of vari- 
ous types of hardships. 
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This is, of course, a general rule which is subject to the special 
provisions contained in the 6rst proviso to rule (1) and in the subse- 
quent rules of this schedule. 

3. (1) The principle of adding the allowance for depre- 
ciation for any one period to the allowance for depreciation 
for any subsequent period and deeming it to be part of the 
allowance for such subsequent period shall not be followed. 

(2) No allowance shall bo made for any loss other than a 
loss sustained in a business to which this Act applies. 

(3) Nothing in this Act shall bo construed as permitting 
the application, in computing profits for the purposes of the 
excess profits tax, of the provisions of sub-section (2) of Sec- 
tion 24 of the Indian Income-tax Act, 1922. 

Scope of the rule. — This rule lays down two important modifica- 
tions of the income-tax principles which should be made when they 
are applied to excess profits tax. 

Sub-rule (1) — This prohibits the carrying forward of the deprecia- 
tion allowance which is allowed by Section 10 (2) (vi) (b) and (c) of the 
Income-tax Act. In accordance with this rule in adapting the provi- 
sions of Section 10 to excess profits tax, clauses (b) and (c) of Section 10 
(2) (vi) have been expressly omitted : see Excess Profits Tax Rules, 
Rule 3. 

Sub rule (2). — This provides that no allowance shall be made in 
respect of any loss other than a loss sustained in a business to which 
this Act applies. A business here means all the businesses deemed to 
be one business under the provisions of Section 2 (5). Capital loss, 
cannot be deducted under ordinary principles of computing profits. 
Loss means loss computed in the same manner as for the purposes 
of this Act profits are to be computed : see Section 2 (16). 

Sub-rule (3). — The intention of sub-rule 3 is to make explicit pro- 
vision to prevent the carrying forward of losses under Section 24 (2) 
of the Income-tax Act although that section is not one of the sections 
of the Income-tax Act which are applud by Section 21 of the Act to 
excess profits tax. This sub-rule however, does not mean that ex- 
penses charged in the accounting period might be disallowed on the 
ground that the loss though appropriite to the accounting period was 
not actually made in that period. 

The case law on what kinds of losses are allowable and principles 
for determining to what particular accounting period a loss belongs are 
dealt with at length at pages 63 to 76 supra : see also pages 100 to 102 
supra. 

Notes and Instructiofis paras 26 to 29 contain elaborate instructions 
and examples with regard to the computation of depreciation allowance 
for excess profits tax purposes. 

4. (1) Income received from investments shall be includ- 
ed in the profits in the cases and to the extent provided in sub- 
rules (2), (2A) and (4) of this rule and not otherwise. 
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(2) In the case of the business of a building society, or of a 
money lending business, banking business, insurance business or 
business consisting wholly or mainly in the dealing in or hold- 
ing of investments, the profits shall include all income received 
from investments, whether or not such income is included in the 
profits charged under Section 10 of the Indian Income-tax Act, 
1922, or is charged under any other section of that Act, or has 
been subjected to deduction of tax at source or is free of or 
exempt from income-tax. 

*(2A) In the case of a business part of which consists in 
banking, insurance or dealing in investments, not being a busi- 
ness to which sub-rule (2) of this rule applies, the profits shall 
include all income received from investments held for the pur- 
poses of that part of the business, being income to which the 
persons carrying on the business are beneficially entitled. 

(3) Notwithstanding anything contained in sub-rule (2) or 
(2A), whore the profits of a subsidiary company are under the 
provisions of Section 9 to be inciuded in the profits of the prin- 
cipal company for the purposes of assessment to excess profits 
tax, dividends from the subsidiary company out of such profits 
shall not also be included in the profits of the principal cojnpany. 

(4) In the case of a business which consists wholly or partly 
in the letting out of property on hire, the income from the pro- 
perty shall be included in the profits of the business whether or 
not it has been charged to income-tax under Section 9 of the 
Indian Income-tax Act, 1922, or under any other section of 
that Act. 

6. Where the person carrying on a business is the bene- 
ficial owner of any investments, the income from which is by 
virtue of the provisions of this rule not to bo taken into account 
in computing the profits of the business, and a deduction would, 
apart from the provisions of this rule, fall to bo made in respect 
of interest on borrowed money, the deduction (if any) to bo 
made in respect of that interest shall bo computed as if the 
principal of the borrowed money were reduced by the value of 
those investments : 


• This sub-tule w»a added by the Amendment Act of 1940 and incorporated part of the 
ptoyiaionsof Beetion 40 of the Engllah Finance Act of 1940 which added clause (aa) to 
part 7 of Sohedule IV to the Finance Act of 1987. 
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Providod Uuit whoro tho porsoii ojirryiii^ on the business 
is iiolj a conipjuiy, no suoh rodiiction shall bo deonied to be made 
in. the principal of any borrowed nionoy in respect of any in- 
vestments iijiloss the investments are mortgaged, charged or 
pledged as security for the ropayjuent of that money and inter- 
est thereon. 

Source of the Rule. — This rule deals at length with income from 
inve.Btmenfcfl. Sub-ruics (1), (2) and (6) correspond to sub-rules (1), (2) 
and (3) of Rule 6 of Part I of the Seventh Schedule to the Finance 
(No. 2) Act of 1939. Similar provisions existed a>so in Finance (No. 2) 
Act of 1915, Fourth Schedule, Part I. Sub-rules (3) and (4) were added 
by the Indian Legislature. Sub-rule (2A) was added by the Excess 
Profits Tax (Amendment) Act of 1940. 

Treasury bills and treasury bonds. — These should be regarded as in- 
vestments. See Notes and Instructions^ para 78. 

Bank overdrafts and fixed loans. — Notes and Instructions^ para- 82. 

Bank interest on current account. — J3ank interest on a trading 
company’s daily balance on its current account is income received 
“from investments or other property within the meaning of para- 
graph 7 of Schedule IV to the Finance Act, 1937, and is accordingly 
excluded from the computation of the company’s profits for national 
defence contribution under Section 19 (1) of the Act: Inland Revenue 
Commissioners v. Imperial Tobacco Go. (of Great Britain and Ireland) 
Ltd. 11941] (1 I.T.K. Suppl. 14). But it may often be more advant- 
ageous to an assessee to treat this as profit and claim the bank balance 
as money required for the purposes of the business and so to be in- 
cluded in average capital employed. Notes and Instructions issued by 
the Central Board of Revenue however provide that bank balances on 
current account are not investments, but it may be necessary to treat 
some port of them as moneys not required for the purposes of the busi- 
ness : see para 78. 

The history of the law relating to iiivestments, the meaning of the 
word ‘ investment * and the leading cases on the subject of investments 
are dealt with mfra under Sch. II, Rule 3. 

Sub rules (1), (2). — The cases where income from investments. can 
be taken into account are mentioned in these sub-rules. Tluse are : 

‘ Wholly or mainly \ — As to the interpretation of these words see 
pp. 16-17 supra. 

'Dealing in or holding of investments \ — The words used m the 
Act of 1915 were ‘making of investments’. Meaning of the word 
‘making’ was considered in Commissioners of Inland Revenue v. Tyre 
Investments Ltd. (12 Tax Gas. 646). In the English Act of 1939 and 
the Indian Act of 1940, the cRarcr expression * dealing in or holding of 
investments ’ has been used. Stock-jobbers fall within this class. 
With regard to holding of investments only companies and incor- 
porated societies are within the charge but as to dealing in investments 
all persons are liable to the tax. 
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Income from investments in companies the profits of which have been 
subjected to excess profits tax. — Rule 20 of the E. P. T. Rules provide 
for relief m the Cise of corapsinies the profits of which include 
dividends from companies themselves liable to Indian excess profits tax. 

Grossing up of dividends, — Though Sch. 1, r. 6, provides that no 
deduction shall be made on account of liability to income-tax it 
should be noted that Sec. 16 (2) of the Income-tax Act which provides 
for grossing up of dividends by reference to income-tax for purposes of 
total income is not applicable to excess profits tax consequently where 
dividends received have not been subjected to income tax the actual 
amount without grossing up should be taken into account. 

Sub-rule (2A) — This sub-rule was inserted by the Amendment Act 
of 1940. The object is to provide that in the case of banking, insur- 
ance or dealing in investments which forms part of a business not con- 
sisting wholly or mainly in such activities and not, therefore, within 
Rule 2 of this Schedule, the investment income from such part business 
is to be included in profits for excess profits tax purposes. 

Sub-rule (3). — The object of this sub-rule is to secure that where, 
under 8ec. 9 of the Act, profits of a subsidiary company are included in 
the excess profits tax assessment of the principal company dividends 
from the subsidiary company out of such profits should not also be in- 
cluded in such assessment. 

Sub-rule (4). — This sub-rule relates to income from a business 
which consists wholly or partly in the letting out of property on hire. 
In such cases income from the property must be included. The words 
used here are * wholly or partly * and not * wholly or mainly ’ which is 
used in sub-rules (2) and (2A). Generally speaking letting out pro- 
perty on hire by private individuals would not amount to business: cf. 
Council of State Debates, In Sang sterns case (12 Tax Gas. 208 at 216) 
Rowlatt, J., said : “ Supposing he (a man) has got land and keeps on 
building on it and never sells it at all, but has rent from the houses 
that he builds, is he carrying on a business? One cannot help feeling 
that the answer to that must be ‘ No \ because he is merely investing 
his money in new property and keeping it ; he is not dealing with it 
in any way.*’ See also Korean Syndicate case U2 T ix Gas. 181) and 
Commissioners of Inland Eevenue v, Birmingham Theatre Royal 
Estate Co. (12 Tax Gas. 680). Patent rights are property and income 
from licenses are subject to tax: Notes and Instructions^ para 31. 
Though the words used in this rule .arc ‘ wholly or partly* and not 
‘wholly or iiiainly * which are used in Sec. 2 (5), this rule cannot en- 
large the definition of business contained in Sec. 2 (5). Notes and In- 
structions contain some illustrations. 

Sub-rule (5). — This sub-rule deals with the consequence of ex- 
cluding income from investments on the allowance for interest on bor- 
rowed capital. If the income from an investment is excluded the 
capital borrowed in respect of which interest can be allowed will be 
deemed reduced to the extent of the investment the profits of which are 
excluded. For the effect of this provision, especially in connection 
with overdraft from banks see the speech of Mr. S. P. Ghambers: 
Legislative Assembly Debates and Notes and Instructiofis^ para 82, 
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The proviso draws a distinction between companies and other 
persons in the matter of reduction of the capital borrowed for purposes 
of allowing interest on borrowed capital. In the case of companies 
the capital borrowed will be deemed to be reduced to the extent of the 
value of the investments. In the case of other persons it is only if the 
investments are mortgaged, charged or pledged as security for the loans, 
that borrowed capital will be deemed to be reduced under this sub-rule. 
It is the value and not the cost of the investments that is to be set off 
against borrowed money. 

5. If lit any time after the close of the standard period, 
any increase in the capital employed in a business has been 
effected by means of a loan from a bank carrying on a bona fide 
banking business, or by means of a public issue of debentures 
secured on the property of the company, the interest on so much 
of the loan or debentures as has been utilised in effecting the 
increase in the capital shall not bo deducted in computing the 
profits for the purposes of excess profits tax and, notwithstand- 
ing the provisioTis of Rule 2 of Schedule II, that amount of such 
loaji or debentures shall not be deducted in arriving at the 
amount of the capital ojnployed in the business. 

Interest on loans from banks and on debentures borrowed to increase 
capital. — Where increase in capital has been effected after the standard 
period by raising loans from banks or debentures a somewhat similar 
principle is applied. Interest on the loan or debentures will not be 
allowed to be deducted and the loan will not be deducted in arriving at 
the amount of capital employed. This rule provides relief in cases 
where a business has been (expanded with capital borrowed from a bank 
or by debentures. The effect will be to substitute as a charge in com- 
puting the profits liable to excess profits tax the statutory percentage 
for the interest actually paid on the loan. An allowance of the standard 
percentage of 8 or 10 per cent, is given as against the actual rate of 
interest which would uormally be much less. This provision is not 
contained in the English Act nor in the original Bill but was added by 
the Select Committee. It should bo noted that the rule applies only in 
BO far as the borrowed money increases the capital employed in the 
business for purposes of excess profits tax. 

This provision is confined to loans borrowed from bona fide bank- 
ing businesses. With regard to all moneys bona fide borrowed for 
business purposes see Rule 6A infra, 

A bona fide banking business may be carried on even by private 
banks. Mere money-lending does not amount to banking business. 
Schedule II rule 2 referred to here lays down the general rule that 
borrowed money and debts shall be deducted in computing the average 
amout of capital employed. 

^ Bona fide’ banking business — meaning of. — It should be observed 
that, provided that the businesB is a ^ bona fide banking business ’ Rule 
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6 may be applicable whatever the status of the ‘ person ’ carrying it on. 
The Buie is not restricted to banking companies. The bona fide busi- 
ness of a bank is to receive moneys from customers on current account, 
to make loans and to arrange for transfer of money from one person 
to another : Notes and Instructions para 34. 

New companies. — This rule is intended also to apply to new busi- 
nesses to which none of the optional standard periods apply. The 
entire borrowing effected by means of loans or public debentures should 
be treated as capital in such cases : Notes and Instructions para 34. 

5A. (1) In computing for any chargoabio accounting 

period ending after the end of March, 1941, and in relation 
thereto for the standard period, if any, the profits of a business 
other than a business to which sub-rule (2) of rule 4 of this 
Schedule applies, or the profits of a part of a business other 
than a part of a business to which sub-rule (2A) of the said rule 
applies, no deduction shall bo made in respect of interest on 
borrowed money or in respect of any other consideration given 
for the use of borrowed inoney : 

Provided that, as respects any such chargeable accounting 
period which oommoncos before the said end of March, the 
application of this rule shall be subject to the provisions of 
Section 7A of this Act; 

Provided further that this rule shall not apply to the com- 
putation of profits of any business for any charge.able account- 
ing period the standard profits for which are ascertained by 
reference to the minimum amount specified in sub-section (4) 
of Section 6 of this Act : 

Provided further that wuero a direction h.as boon given by 
a Board of Referees under sub-section (3) of Section 6, or by the 
Central Board of Revenue under sub-section (1) of Section 
26 of this Act, that the standard profits shall be computed as 
if the profits during the standard period were such greater 
amount as it thinks just, such amount shall be iiicreased by the 
amount of the interest on or other consideration for the bor- 
rowed money during the standard period. 

(2) In this rule and in Rule 2A of the Second Schedule 

“ borrowed money ” means borrowed money which, apart 
from the provisions of the said Rule 2A, would have been 
deductible in computing capital. 

Object of the Role. — This Rulfc must be read with Bale2A of Sch. II. 
These rales recognise not only what has been claimed to be an invidi- 
ous distinction made by the existing rule fi of the First Schedule 
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between money borrowed from a person carrying on a 6ona fide bank- 
ing business and other borrowed money, but also the fact that the 
borrower bears some risk in respect of any borrowed money. The 
rules, therefore, as from the 1st April, 1941, treat all borrowed money 
as capital both as regards the standard period, if any, and as regards the 
chargeable accounting period, so that the comparison of average capital 
required by the Act is to include the borrowed money as well as the 
proprietors* capital so far as this capital is employed in the business, 
and they provide for the corresponding inclusion in profits of the 
interest, etc., payable in respect of the borrowed money. The effect of 
this clause may be illustrated by an example: 




Chargeable 


Standard 

Accounting 


period. 

period. 


Bs. 

Rs. 

Average capital 

. 6.00.000 

6,00,000 

Average borrowed money 

. 1,00.000 

2,00.000 

Profits fur P.P T. purposes on old basis 

50,000 

1,00,000 

Interest payable 

5,000 

10,000 

Liability on old basis— 



Profits of ohargoahle acoounh'ng period 


1.00,000 

standard Profits 

60,000 


Add 10 per cent, on inoreasod capital 



(Rs. 1,00.000) 

10,000 

60,000 

Excess profits 

• 

40,000 

Liability on new basis — 



Profits of chargeable accounting period 

1 .00,000 


Add interest payable 

10,000 



— 

1,10,000 

Profits of standard period 

60,000 


Add Huorost payable 

6,000 



66,000 


Add 10 per cent, on inoreasod capital (Rs. 2,00,000) 



including borrowed money 

20,000 

76.000 


Exoess croiitB 35,000 


Provision is made to secure that in the case of a business to which, 
for any chargeable accounting period, the minimum standard of 
Rs. 36,000 a year applies, or, in respect of which an award of a substi- 
tuted standard of profits has been given under Section 6 (3) by a Board 
of Referees or under Section 26 U) by the Central Board of Revenue, 
the new provisions shall not operate to deprive the assessee of the 
benefit that enures to him by reason of the minimum standard or of 
such award 

Departmental Instructions. — Paras 33, 34, 34A, 34B of the Notes and 
Instructions issued by the Central Board of Revenue (pp. 16 to 21) 
contain elaborate instructions and examples on the application of the 
rules relating to borrowed money. 

6 . No deduction shall be made on account of liability to 
pay, or payment of, income-tax, super-tax, or excess profits 
tax. 
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7. * (1) In the case of a business carried on, in any 

accounting period which constitutes or includes a chargeable 
accounting period, by a eotnpany the directors whereof have 
throughout that accounting period a controlling interest 
therein — ■ 

(a) in computing the profits for that accounting period ; 

and 

(b) if the standard profits of the business are computed 
by reference to the profits of a standard period also in computing, 
in relation to any such chargeable accounting period, the profits 
for the standard period, 

no deduction shall be made in respect of directors’ re- 
muneration. 

(2) In sub-rule (1) of this rule the expression “ directors’ 
remuneration ” does not include — 

{a) the remuneration of any director who is required to 
devote substantially the whole of his time to the service of the 
company in a managerial or technical capacity and is not the 
beneficial owner of, or able, either directly or through the 
medium of other companies or by any other indirect moans, to 
control, more than five per cent, of the ordinary share capital 
of the company, or 

{b) the remuneration of any managing agent whore such 
remuneration is included in the profits of the managing agent’s 
business tor the purposes of excess profits tax. 

I (3) If, iji the case of a business carried on by a company 
in any accounting period wliich constitutes or includes a charge- 
able accounting period, the directors of the company — 

{a) have during any part of that accounting period, or 
{b) had during the whole or any part of any previous 
accounting period which includes the whole or any part of any 
chargeable accounting period or the whole or any part of the 
standard period (if any), 

a controlling interest therein, and the case is not one to 
which sub-rule (1) of this rule applies, then, except in so far as 
the Central Board of Eevenue otherwise directs, no deduction 
shall be made in respect of directors’ remuneration either in 

* Sub-rule (1) of thia rule is printed here as ameuded by the Ameudment Act of 1940. 
t This sub-rule was added by the Amendment Aot of 1940. 
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computing the profits for the first-mentioned accounting period 
or in computing in relation to any chargeable accounting period 
wholly or partly included in that accounting period, the profits 
of the standard period (if any). 

History of the law relating to directors’ remuneration. — This rule 
lays down the conditions, in which and the extent to which directors* 
remuneration can be allowed in the computation of profits of the 
chargeable accounting period. The history of the law on the subject 
may be briefly summarised as follows : 

(i) The Finance (No. 2) Act of 1916, Schedule IV, Part I, para 5, 
provided that no deduction for remuneration of directors shall exceed 
the sum allowed for those purposes in the last pre-war trade year or a 
proportionate part thereof, as the case may be, unless there are special 
circumstances or the remuneration depends on the profits. 

(ii) The Finance Act of 1916 introduced the rule that a director- 
controlled company may be treated as if it were a firm and the direc- 
tors thereof, as if they were partners of the firm, in cases where the 
pre-war standard of profits is taken to be the percentage standard or is 
calculated by reference to the statutory percentage; and defined 
‘directors* as including * any managers or persons concerned in the 
management of the trade or business who are remunerated out of the 
funds of the trade or business’ : See Section 49 (1) and (3). 

(iii) The Finance Act of 1937 in providing for the computation 
of profits for National Defence Contribution laid down that in the case 
of director-controlled companies the allowance for directors* remune- 
ration shall not exceed 15% of the profits except in the case of whole- 
time service directors, or M 1,600 whichever was greater, subject to a 
further maximum of £ 16,000. The definition of ‘ director * was 
expanded into the form in which it now appears in the Finance Act of 
1939 and the Indian Excess Profits Tax Act of 1940. The term “whole- 
time service director ** was also defined. 

(iv) The Finance (No. 2) Act of 1939 laid down the following 
provisions in Sched. 7, rule 10. In the case of director-controlled 
companies (i) where the standard profits are computed on the basis of 
the profits of the standard period deduction for directors* remuneration 
shall not exceed the amount paid during the standard period or the 
proportionate amount where the length of the period varies, (ii) In 
the other case, i.e., where it is based on statutory percentage no deduc- 
tion shall be allowed. The remuneration of whole time service direc- 
tors was excluded from the operation of the rule by inserting a new 
definition of “directors’ remuneration** adopting the principle of the 
definition of ‘ whole-time service director * contained in the Finance 
Act of 1937. See Sched. 7, para 10, of the Finance (No. 2) Act of 1939. 

(v) The Indian Excess Profits Tax Act of 1940 adopted verbatim 
the provisions contained in the Finance (No. 2) Act of 1939, but added 
a new clause to the definition of “ directors* remuneration ** (sub-rule 
(2) of Rule 10 of the English Act) excluding from that expression the 
remuneration of managing agents where such remuneration is included 
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in the profits of the managing agents’ business for purposes of excess 
profits tax. 

(vi) The Excess Profits Tax (Amendment) Act of 1940, following 
Section 33 (5) of the Finance Act of 1940 of the United Kingdom has 
considerably simplified the law. It has also corrected the anomaly 
which existed in the section before it was amended, namely, that in the 
case of a director controlled company, while the excess of the directors’ 
remuneration in a chargeable accounting period over that in the standard 
period was disallowed, no allowance could be made in the converse 
position. Further, the new provision also enables proper adjustments 
being made in a case where a company was director-controlled in the 
standard period but not in a chargeable accounting period or where the 
converse position obtains. 

Present law — The scheme adopted now is to disallow deduction 
of directorr/ remuneration altogether in computing the profits both 
of the accounting perio 1 and of the standard period where standard 
profits are based on the profits of the standard period in the case of 
directov-controlled companies. Where the directors had a controlling 
interest (a) during a jiart of that accounting period or (b) during the 
whole or my part of any previous accounting period which includes the 
whole or any part of a chargeable accounting period or a standard 
period, the Goar.ral Board of Revenue may direct otherwise. 

The policy of the Legislature is to treat companies m which the 
directors have a controlling interest like firms and to disallow deduction 
of directors’ remuneration in computing profits just as no allowance 
is made for jiartners’ salaries. 

Sub rule (Ih — This sub-rule was wholly redrafted by the Amend- 
ment Act of 1940 and the U(3W principle stated above was enacted. The 
words * throughout that accounting period ’ in the first paragraph were 
added by this Act. 

Controlling interest. — ft is necessary under the present section to 
determine with regard to each chargeable accounting p-.-riod whether 
the directors had a controlling inte^ est. The meaning of the expression 
‘controlling interest* and the decisions in which that expression was 
construed by the English Courts are considered at some length at pp. 
32-33 supra> The decision la British American Tobacco Co. v. Inland 
Eevemie cited there was recently affirmed by the House of Lords : See 
1943 r.T.R. Suppl. 29. 

Sub rule (2) : Whole-lime service directors, — The exclusion of the 
remuneration of whole-time service directors from the rule disallowing 
directors’ remuneration which was introduced by the Finance Act of 
1937 with regard to computation of profits for national defence contri- 
bution has been retained in the Finance (No. 2) Act of 1939 and tho 
Indian Act of L940. Instead of defining ‘ whole-time service director * 
as in Finance Act of 1937 the later Acts have defined “ directors’ 
remuneration” and excluded from this term the remuneration of 
whole time service directors. ‘Directors’ remuneration’ in Snb- 
Rule (3) includes the remuneration of wholetime service directors 
although the remuneration of such directors is excluded from Sub- 
rule (1). 


fi— 11 
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‘ Remuneration — This is a wide term and will include what a 
director rt^ceives as fees and what he receives as a salary for any 
raanaj?erial or technical position which he may hold. 

Whether a director has devoted substantially the whole of his time 
to the service of the company in a managerial or technical capacity is 
a question of fact. It is easy to decide whether a director is acting in a 
technical capacity. Whether he acts in a managerial capacity is more 
difficult to decide. The word manager is a wide word and managerial 
capacity would include all services relating to the administration and 
conduct of the coinpany’s business provided the services are not those 
of a subordinate or employee but of a manager of the business. A 
person may act in a managerial capacity even though he is not desig- 
nated as a manager and some one else may bear that designation. 

Remuneration paid to a whole-time service director will be allow- 
ed only where he is not a beneficial owner of, or able to control, 
more than 5% of the ordinary share capital of the company. The 
term ‘ f)rdinary share capital ’ is defined in Sec. 2 (16 A) of the Act. 

In the definition of ‘ director ' in See. 2 only the term ‘ b'^neficial 
ownership ’ is used. Here ‘ or able to control ’ etc., are added and this 
makes the provision more strict. 

Managing agents. — The Indian Act has mtioduced a new clause in 
sub-rule (2) to place remuneration of a managing agent where such 
remuneration has been includc'd in the profits of the managing agent's 
businf*ss for purposes of excess profits tax, on the same footing as 
remuneration of whole-time service directors, i.e.j for the purpose of 
getting an allowance in respect of such remuneration in computing the 
profits. This provision must be read with the next rule, r. 8, which 
prohibits allowance of a higher rate of remuneration than what was 
allowed during the standard period. 

Sub-rule (3) : When a company was director-controlled only during 
a part of an accounting period or standard period the matter must be 
referred to the Excess Profits Tax Adviser: Notes and Instructions, 
para 37. 

8 . Ill tho cfiso of a business carried on by a company, if 
the standard profits of the company arc computed by roferonce 
to the profits during a standard period, no deduction shall be 
allowed in respect of remuneration paid to a managing agent 
in excess of the amount which would have boon payable to that 
managing agent if the agreement in force in the standard period 
had boon in force in the chargeable accounting period except 
where such remuneration is subjected to excess profits tax in 
the hands of the managing agent. 

Managing agent’s remuneration. — Nothing corresponding to this 
rule appears in the English Acts. The rule was added by the Select 
Committee and its purport is to disallow for the purpose of excess 
profits tax payment to managing agents of a remuneration at a higher 
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rate than the rate that was in force in the standard period. This pro- 
vision had to be inserted in view of the insertion of clause 2 (b) to 
rule 7 in the Indian Act. ‘ Subjected to tax ’ means actually subjected 
to tax and not merely liable to be taxed, that is, there must be an 
assessment on the managing agent. 

9 . Whoro the porforitmnco of a contract extends beyond 
the accounting period, there shall (unless the Excess Profits 
Tax oilQcer, owing to any special circumstances, otherwise 
directs) be attributed to the accounting period such propor- 
tion of the entire profits or loss which has resulted, or which it 
is estimated will result, from the complete performance of the 
contract as is properly attributable to tlio accountijig period, 
having regard to the extent to which the contract was perform- 
ed thoroiii : 

Provided that when any such contract has been com- 
pleted and the profits have been finally ascertained, if the 
aggregate of the amounts attributed to previous accounting 
periods exceeds the profit, as finally ascertained, from the com- 
plete performance of the contract, an adjustment shall be mado 
to reduce the amounts so attribuied to the various chargeable 
accounting periods to the amount of the profits as finally 
ascertained. 

Continuing contracts. — The first paragraph of this rule is taken 
from the Finance (No, 2) Act of 1939; the proviso was added to it by 
the Indian Legislature. Under income-tax principles unless there is 
an ascertained profit or loss these cannot be taken into account. This 
rule lays dowu a departure from this principle for purposes of excess 
profits tax and provides that such (proportion of the entire profit or loss 
which has resulted, or which may be estimated to result, from the 
complete performance of the contract as may be attributed to the 
accounting period may be taken into account. 

This principle was adopted by the Finance Act, 1937, for purposes 
of national defence contribution and is to be found also in para 11 of 
Part I of Schedule 4 of the Finance (No. 2) Act of 1916. 

Series of contracts. — It is necessary to distinguish between a conti- 
nuing contract and a series of different contracts. In London Theatre 
of Varieties Ltd. v. Commissioners of Inland Revenue (1930) 9 A.T.C. 
612 a company made long term contracts with some artists for weekly 
peifownances at high salaries. The salaries which the contracts pro- 
vided for after the war were higher than the usual salaries. The 
company claimed that the salaries should be spread over the relevant 
accounting periods. Mr. Justice Rowlatt held that the contracts 
were not really long contracts in the sense that each of them was one 
contract, the duration of which extended over several accounting 



1G4 


EXCJ5SS PHOFITS TAX ACT, 1940 


periods ; but thait the coutraets: were really provisions for the eoj^age- 
ment of the artists in advance. There was a series of weekly engage- 
ments, the length of the series h^ ing fixed beforehand and such an 
arrangement was quite different froiii a contract which begins in one 
accounting period and cannot be completely performed until one or 
more other accounting periods has elapsed 

Discretion of Excess Profits Tax Officer. — Whether an apportionment 
should be made and attributed to the chargeable accounting period or 
not is a matter for the discretion of the Excess Profits Tax Officer' 
and his decision, being onriin a discretionary niattei- is not o[)ea to appeal: 
See John Stnith d So7i v. Moore I Tax Cas. 206), France Fenwick d 
Co,*s case (1918, 1 K. B. 133), William^oii Film Printing Go. Ltd. v. 
Commissioners oj Inland Revenue (1918, 2 K Id 720), Thomas Hinshel- 
wood V. Conmiissioners of Inland Revotue (12 Tax Cas. 417) and Auld. 
and Pemberton v. Covimis.siftners of Inland Revenue (1919, 2 Ir. K. 66). 
These cases were decided under the coi responding provision of the 
Finance (No. 2) Act of 1915. 

The proviso. — 'The proviso was added by the Indian Legislature to 
provide for adjustment of the iirofi*. or wlien the contract is com- 
pleted and the final resul's are asc -riairii-fl. 

10 . In rospo(3t of any building oroctod ou or aftc'r tho 
1st diay of Soptonibor, 1939, whi(di during any ohargoahlo 
aocouiiting period has ceased to be required for the purposes of 
the bnsiiieas or has been sold, any amount by which the value of 
the building at tlu^ date wlum it ceased to Ix^ ri^quired for the 
purposes of the business or Iho price obtained for the building, 
as the case may be, falls short of the written down value of the 
building shall bo alloweil as a deduction in arriving at tlio pro- 
fits of that chargeable a(3coiuitiiig period. 

Departmental Instructions. — Instructions provide that this rule 
should in general be applied only (a) when its appliciitiou is sought by 
the tax payer (b) when it appeals from the accounts or otherwise {e.g.y 
from an increase or dtxreaso of the item “ work on uncompleted 
contracts/’ where the full profit on the work performed is not credited 
year by year), that, its application would effect an important change in 
the amount assessable, to the advantage either of the asscssee or the 
Revenue. In other cases if the accounts have been consistently made 
up the application of the rule is unnecessary : Notes and Instructions^ 
para 45. 

Obsolescence of buildings erected during war. — This rule was added 
by the Indian Liegislatiire (the Select CommiGtee) to provide for ffpecial 
treatment of buildings erected during the period of war which rai‘^hton 
the cessation of war conditions become almost valueless. The case of 
new machinery and plant which may have to be scrapped at the end 
of the war is provided for by the obsolescence provisions of Sec. 10 of 
the Indian Income-tax Act: See Report of Select Committee. 
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11 . Where in respect of any accounting period a deduc- 
tion would, apart frojn the provisions of this rule, be allowable 
in coiuputiiig profits, and, in the opinion of the Excess Profits 
T;ix Officer, the deduction does not represent a sum reasonably 
and properly attributable to that a.cconnting period, only such 
part of the deduction shall ho allowable as a deduction for tha.t 
period a:S aj)pears bo the Excess Profits Tax Ofiicer to bo 
reasonably and properly attributahlo bo that period, and ajiy 
bada.nco of the deducLion shall ho ti’catcul as attril)'’ial)lo to such 
other accounting po)‘iod or periods (whether or ])ot they in- 
clude, or fall wholly or partly within, the standard pc^riod, if 
aaiy, or any chargoabUi ai(icoanti]ig period) as the Excess Profits 
Tax Officer thijiks pi’opoi-. 

Any pers(m who is dissatisfied with a detorininabiori of the 
Excc^ss Profits d’ax Officer uiuhn* this rule may, at any time 
before the ('Xpiiy of forty-five days from the date on which such 
d(T(U’miiiaijioii is coiii’immca,ted to him, a.j)peal to the Hoard of 
li(d(nees through bfie Excess Profits Tax Officer. 

General power toapp^iriion deductions. — This rule was instated by the 
Excess l-'rohts 'Tax (Amendmt'ut) Act. of 1940 and its object is to give 
power to the Excess Profits Tax Officer to make suitable adjustments 
in cases wliere, cither in th^- stand ird p( riod or m a chargeable account- 
ing penod a deduction is allowable for income-tax purposes which does 
not represent, a sum reasonably and properly attributable thereto. .The 
{■ulo allows a more ecpniable comparison of the profits of tUe two 
periods in question. 

(1) The power is a widti one and applies to any accounting period, 
whether ir. ou a SLandard [lenoil or a chargeable accounting period and 
it apples to all deductions. 

(‘2) It is to be exercised whiui m the opinion of the Excess Profi-ts 
Tax Officer a deduction allowable for income-tax purposes does not 
represent a sum reasonably and properly attributable to the account- 
ing period. 

(3) If he is of such opinion he may allow only such part of the 
deduction as appears to him to be reasonably and properly attributable 
to that period. 

(4) The balance of the deduction shall be treated as attributable to 
other accounting penod or periods as he thinks proper. 

The following examples of deductions which may be proper sub- 
jects for the application of Rule 11 are given in the Notes d Instruc- 
tions (para 46) : (a) initial payments for kinema apparatus under hire 

contracts such as that in Haki7n Prasad^ In re, 9 I. T. C. 181 ; (6) 
allowances under Sec. 10 (2) (vii) of the Indian Income-tax Act ; 
(c) mineral royalties with a minimum rental payable under mineral 
leases. Rule 1] is however inapplicable to deductionsjfor bad debts, 
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The Excess Profits Tax Oflficer should mak'.; a report to tht Exci se 
Profits Tax Adviser for instructions where he intends to apply 
Eule 11. 

Appeal from orders. — Orders made under this section are appeal- 
able at the instance of the aggrieved person to the Board of fieferecs 
through the Excess Profits Tax Officer. The period of limitation is 46 
days from the data of communication of the order. 

* 12 . (1) In computing; tlie profits of any clutrgeithlo ac- 

counting period no deduction shall bo allowed in respect of 
expenses in excess of tho amount wliicli the Excess Profits Tax 
Officer considers rea,sonal)le a,nd necessary having regard to the 
requirements of tho business and, in tho ca,se of directors’ fees oi; 
other payments for services, to the actual services rendered by 
the person coiicerued ; 

Provided that no disallowance under this rule shall bo made 
by tho Excess Profits Tax Olficcr unless ho has obtained tho 
prior authority of the (Jommissioiior of Excess Profits Tax. 

(2) Any person who is dissatisfied with the decision of the 
Excess Profits Tax 0 Hi cor under this rule may appeal in the 
prescribed time and manner to tho Appellate Tribunal. 

1(3) In relation, to charfjoahle accounting 'periods ending 
after the 31st da'y of December, 1942, the Central Government 
ma'y niake rules for determining the extent to 'which ded'Uctions 
shall he allowed in respect o f bonuses or comvnssio 7 is paid. 

Object of the Rule — This rule is designed to pnjv-dnt the dissipation 
of excess profits by expenditufc that has no relation to the require- 
ments of the business, the m-ajor part of the cost of which might be 
met out of reduced taxation. The test is whether the expenditure is 
unreasqnable and unnecessary having regard to the lequirenunts of the 
business, and in the case of directors* fees or other piiyment for services 
to the actual services rendered. The rule should not be applied to 
increases that can b,; ju.stifled on ordinary comiiiercial principles : 
Notes arid Instructions, In order, howevr, that this power 

of disallowance should not be exercised without the fullest considera- 
tion, it is proviiied that the authority of the Commissioner of Excess 
Profits Tax is to be a condition precedent to its exercise, and further 
the assessee is given the right of appeal to the Appellate Tribunal in 
the case of any disallowance under this provision. The Commissioner 
would ordinarily refer the matter to the Excess Profits Tax Adviser. 


•Thia rule Wcia iimerted b' ihe (Scaoud AmendiDeni) Aot of 1941. 
fThis sub-rule w.ia inserled by tha Byiooea Profits Ttix Ordmauoe, 1043. 
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SCHEDULE II. 

[See Section 2 (3).] 

Buies for Computing the Average Amount of Capital. 

History of the Schedule. — This Schedule which Jays down the rules 
for coin[;atiag the average amount of capital employed m a business is 
framed on the lines of Part II of the Seventh Schedule to the Finance 
(No. 2) Act of 1^)39. Part III of the Finance (No. 2) Act of 1916 also 
contained rules for computing the amount of capital of a trade or 
business. The Indian Excess Profits Tax Act, 1940, adopted the rules 
contained in the Act of 1939 with the exception of suh rule (4) of Rule 

1 and added Rules 4 and 6. The Amendment Act of 1940 effected some 
changes in sub-rule (2) of Rule 1 and added a para to sub-rule (1) of 
Rule 2 and added a new rule as Rule 7. The objec and scope of these 
amendments are considered below under the respective rules. Rule 

2 A was added by the Second Amendment Act of 1941. 

Importance of average amount of capital: — The average amount of 
capital employed m a business has to bu ascertained for the purposes of 
computing the standard profits in certain cases, viz.^ (1) where there is 
a decrease or increase of capital in the chargeable accounting period 
and (ii) in the case of bubiucsses lu respect of which a standard period 
IS not available and businesses started after 31st day of March 1936 
which have an option to adopt the statutory percentage basis or the 
basis of profits of standard period. Section 2 (3) of the Act provides that 
average amount of capital employed in any business shall be computed 
111 accordance with the Second Scheduie and the rules for computing 
the average amount of capital are accordingly given in this schedule. 

Scope of the Schedule. — The rules laid down in this schedule relate 
to the following matters: 

Rule 1 deals with the valuation oi assets other than money \nii\\xA\Vig 
debts; Rules 2 and 2- A deal with borrowed money : Rule 3 deals with 
investynents and Jiwneys not required for the basinesss ; Rule 4 contains 
special rules as to shipping ; Rule 5 deals with profits or losses ; Rules 6 
deals with cases wliere part only of a business is assessable ; Rule 7 
provides lor assets WiUch wore inherently unproductive in the standard 
period but became productive iu the chargeable accounting period. 

1. (1) Subject to the provisions of this Schedule, the 

average aiuount of the capital cjiiployed in a business (so far as 
it does not consist of money) shall be taken to bo — 

(a) so far as it consists of assets acquired by purchase on 
or after the cominoncomont of the business, the price at which 
those assets were acquired, subject to the deductions hereafter 
specified : 

(Jb) so far as it consists of assets being debts due to the 
person carrying .on the business, the nominal amount of those 
debts, subject to the said deductions ; 
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(c) so far as it consists of any otlier assets which have 
been acquired otherwise than by purchase as aforesaid, tlio value 
of the assets when they bocauio assets of the business, subject to 
the said deductions. 

(2) The price or value of any assets otljor than a debt shall 
be subject to such deductions for depreciailiion as are necessary 
to reduce the asset to its written down value and to such other 
deductions in rc^spect of reduced values of assets n.s iivo allowable 
in computing profits for tlu^ purposes of inc'oine-tax and in the 
case of a debt, the nominal amount of tlio dfibt shall be subject to 
any dednctio]i which has been allowed in respect thereof for 
i ncoi \ 1 e-tax pi i rposes. 

(y) Wliere the ])ri(u) of n,ny nssel has b(xm stdisfied other- 
wise than in cash, tlu' tlam va.bu^ of the consider'iLion actually 
given for tlu^ assiit sliall b(‘ trc'-ated m' the pric'.e at which the 
asset was act} ui red. 

Sub-rule (1) : Assets not co.nshiing of mouey — A^^r ots nol. consifiting 
of money are divided into 3 chisy^'s: (i) asse}.s purchased on or after tlio 
commencement of the busintbs; (ii) debto ; (in) any other aRs^ts. fn 
the first case the value is the price paid; in the ca&c of dtuLa the nominal 
amount of the debt and in the last case the value of the assets when they 
became assets of the business. All these are subject io certain 
deductions. 

Sub rule (2) : Deductions to be made. — In the case of aRsets other 
than debts such deductions should be made for depreciation as are 
necessary to reduce the ascets to their wriiten down value and also 
such other deductions in respect of reduced vrJuch of assets as au- 
allowable for income-tax purposes. In the case of debts, deductions 
allowed for income-tax purposfn should l)c made. TJie words 'and to 
such other deductions in respect of reduced values of assets as aia^ allow- 
able for the purposes of income tax ’ were inserted by the Amendment 
Act of 1940. 

Sub-rule (3) : Assets acquired otherwise than for ca .h — In the case of 
such assets the price paid is the then value of the consideration actually 
given. In para 3 of Part HI of Sch. IV of the Finance (No. 2) Act 
of 1915 the words used were ‘ the value of the consid ji-fition at the time 
the asset teas acquired \ The word "then * evidently refers to the time 
when the price was satisfied. In Hamer v. Commissioners of Inland 
Revenue (1921, 1 K.B. 60) it was held in the case of a patent taken out 
by a person, that its value was what it was actually worth at the time 
when it became an asset of the trade, without retertmcc to what it 
turned to have been worth in the light of subsequent events. 

Where vasij improvements have been made in an acquired asset 
difficult questions may arise in applying thtj provisions of this rule. lu 
Sungei Binchiny Rubber Co., Ltd, v. Commi^doners of Inland Revenue 



SCHEDULE II. RULE 2 


169 


(1925, 183 L.T. 670) a rubber company hail purchased jangle land and 
transformed it into a rubber estate and it was held that the Coiumis- 
sioners were not justified in valuing the estate for computing the 
capital employed at the purchase price of the uncleared land. The 
value of the estate had to be taken as at the time at which it first took 
shape as such. On the contrary in Merlimau Rubber Eetates Ltd. v. 
Comminsioners of Inland Revenue (1923 A.C. 283) it was hidd that be- 
cause development had taken jilace it did not follow that the original 
asset had lost its identity. Whether an asset has been improved to 
such an e.^tent as to make it a new asset and to bring it within clause (c) 
i.s a qufstion of fact. 

2. (1) Any boiTOWocl tnonoy uiid dobfc .sh.-ill bo dodiiotod, 

and in particulai' |[tlioi’o shall bo doduclod any debts incurred in 
rospoct oi' Uio business for income-tax or siipor-tax or excess 
prolils tax or for adv:tuo(; paynicnis (.Inc under any provision of 
the Indian InconunLax Act 19‘2'2, or for ;niy further sum payable 
in rebttion to excess profits tax under Sciction 2 of the 
Excess .Frolits Tax Ordinance, 1943 (XVT of 1943).J 

Frovitled ! hat any such debt for income-tax or super-tax or 
cx( 3 nss profits tax shall, for the purposes of this Schedule, bo 
doomed to ha,ve beoomo duo — 

(а) ill the citso of income-tax and super-tax ou the last 
day of the period of time witliiu which the tax is payal)lc under 
Section 45 of the Indian Incoiiic-tax Act, 1922 ; 

(б) in t!io case of excess profits tax, on the first d;iy after 
the end of the chargeable accoimtiug period in respect of which 
the tax is assessable notwithstanding that the excess profits tax 
may not have boon assessed until after that date. 

tl [(c) in the ease of any advance payment duo under any 
provision of tin' Indian Ineomo-tax Act, 1922 (KI of 1922), on 
the date on which, under the provisions of that section, tho pay- 
ment first became duo ; 

(d) ill the ease of any further sum payable in relation to 
excess profits tax under Section 2 of tho Excess Profits Tax 
Ordinance, 1943 (XVI of 1943), on tho date on which, under tho 
provisions of that section, tho further sum became payable.] 

*' Tho debts to bo deducted under this sub-rule shall in- 
clude any such sums in respect of accruing liabilities as are 
allowable as a deduction in computing profits for tho purposes 

t This is prill "od as ameuded by the (udiaa Finauoo Act, 1944. 

tt Bub-olftusea {c.) and (d) wore added by the Indian i*bnance \ot, 1944. 

* Thid pacagiayh was add^d by iho Amendment Aot of 1940. 
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of oxcoss profits tax or would bavo been so allowable if the 
period for which the ainoiint of capital is being coniputed had 
been a chargeable accounting period ; and the said sums shall be 
deducted not witlistaiiding that they have not become payable. 

(2) Where any debt for tlie excess profits tax assessable in 
respect of any period is to bo deducted under this rule, the 
amount thereof shall not bo reduced as tlie result of any relief 
to bo given in respect of a deficiency of profits occurring in any 
subsequent period, ajid the a nount of any such relief shall be 
treated as liaving become an asset ot‘ the business on the first 
day after the end of the chargeable accounting period in which 
the deficiency occurred. 

History of the law relating to borrowed money and debts. — This rule 
coi'i c [joiiii lo L’jiii a. 2 o.. P.ii u ii oi In *. SuviuhjIi bcju.uuleto ihc 
Finance (No. 2) Ac.t of 1939 which in us luiii is based on Para 2 of 
Part III of th(^ Fcnnah bch('duh‘ to the Finance (No. 2) Act of 1915. 
The Act of 1915 contaiut d a simple provision that any borrowed money 
or debts shall be deducted in computing the amount of capital for the 
purposes of Part III of that Act. 

The Act of 1939 repeated this provision and added that in parti- 
cular any debt for incuine-cax, or excess profits tax, or national defence 
contribution shall aiso be deducted, and laid down when such debts 
must bo (iteincd to have become due. 

The Indian Act of 1940 followed the English Act of 1939 but this 
rule was made subject to the provision of Rule 5 of Schedule 1 of the 
Indian Act (to which there is nothing corresponding in the English 
Act) that in the case of loans from banks, and debentures raised and 
used for increasing capital, the amount of such loan or debenture shall 
not be deductefi in computing the capital, and interest thereon shall not 
be deducted in computing profits. Following the U. K. Finance Act 
of 1940, the Excess Profits Tax (Amendment) Act of 1940 introduced 
a new paragraph at the end of sub rule (1) to the effect that the debts 
to be deducted shall include such suras in respect of accruing liabilities 
as are allowable aL> deduction in computing profits. 

The Second Aineudmeuo Act of 1941 has completely a]terf3d the 
law by enacting a general rule Qiu\e 2A) that no deduction shall be 
made in respect of borrowed money. 

Sub-rule (1. : Income tax, super tax and excess profits tax, — All debts 
due for income-tax, supej-iax oi cAcesb pruliLa tax in respect of the busi- 
ness should be deducted in computing the capital. The time when such 
debts shall be deemed to have become due is also specified. 

The Indian Finance Act of 1944 added advance payments of in- 
come-tax and sums payable under the Excess Profits Tax Ordinance, 
1943, within the scope of the sub-nrie. 
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Allowances on accruing liabilities — The last paragraph of sub- 
rule (1) which was inserted by the Amendment Act of 1940, provides 
for deduction of allowances on accruing liabilities. In respect of such 
liabilities such sums should be deducted as would be allowable as a 
deduction in computing profits for excess profits tax purposes, even 
though they have not become payable. 

Sub-rule (2) : Relief for deficiencies. — Sub-rule (2) lays down how 
the provisions of sub-rule (1) with regard to deduction of excess profits 
tax are to be applied in a case where relief for deficiency of profits is 
granted. The effect of this rule is that when relief for deficiency is 
given under Section 7 of the Act, a reopening of the "computation of 
capital is unnecessary. A provision somewhat similar to that contained 
in the proviso to Section 12 as to repayments is to be adopted, that is 
to say, the amount of excess profios tax paid shall not be deemed to be 
reduced, but the amount of relief has to be treated (i) as an asset of the 
business and (ii) to have become so on the first day after the end of the 
chargeable accounting period in which the deficiency occurred ; in 
other words, as an asset in the computation of the capital employed in 
the chargeable accounting period which follows the period in which 
thfi deficiency occur) ed. It is not V(!ry clear as to what is to be done 
where the deficiency is so great that it has to be carried forward to 
subsequent years, whether in such a case the whole d('ficiency is to be 
treated as an asset of the next year or has to be distributed. 

Decisions. — The meaning of ‘debts* and ‘ borrowed money* used in 
the corresponding provisions of the Finance (No. 2) Act of 1915 was con- 
sidered in Port of London Authority v. Inland P venue (1923 A.C. 607). 
The House of Lords said that to bring the provision as to borrowed 
money into operation ther(* muse be a real loan and a real borrowing 
and that ‘debt* does not include all ‘liabilities' but only debts involving 
an obligation upon the owner similar to that resting upon him in res- 
pect of borrowed money, that is to say, debts in the ordinary course. 

2 A. In computing for any chargeable accounting period 
ending, after the end of March, 1941, and in relation thereto 
for the standard period, if any, 'the average capital of a biisiuoss 
other than a business to which sub-rule (2) of rule 4 of the First 
Schedule applies, or the average capital of a part of a business 
other than a part of a business bo which sub-rule (2- A) of the 
said rule applies, no deduction shall bo niade in respect of 
borrowed money : 

Provided that, as respects any such chargeable account- 
ing period which comineiiccs before the said end of March, the 
application of this rule shall bo subject to the provisions of 
Section 7-A of this Act : 

Provided further that the same deduction shall bo made 
in respect of accruing liabilities for interest as would have been 
made if this rule had not been enacted. 
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This ruin fxnd rule 6-A of Sclj I with which it is closely 

connected were added by the Second Amendment Act of 1941. For 
the object and scope of this ruin ref( renen may be mad(? to the notes 
to rule 5--A of Schedule I. The method in which this rule is to be 
applied is laid down in Section 7~A. 

3. (1) Any iiivc^stinentjS iho incoine from whicili is by virtue 

of tho provisions of th(.' First Sclicclulo not to bo tukoii into 
account iu (ionipuLing tho profits of tho biisiuoss, anti any 
moneys or as rrjjards anij charge, able accounting period ending 
after the 31st dag of December^ 1942, any trading stocJc or stoch 
of raw mat' rials'^' not ro(|uiro(l for tho purposes of the business, 
shall ho loft out of acoount, hnt wluui'. any i nvt^stnionts in tho 
bonoficiai ownoi’ship of tlu' person oa.rrying on tho husiuoss arc 
so loft ont of mi'ouiit, ttio suni (if vOiy) to l)e> (h'diu'tial uiuJor tliti 
last prociC'ding rnh\ in ii'spt'ot of i)or<’o\V'.‘d n-oiK‘y shall bo cjom- 
putod as if Lli(‘- prim-ipal ol th(‘ boniiwod nionoy woro rodncod.liy 
tho valuo of those invt'slnK'nts : 

Providcul lliat Nvlioro tlu' p(M*S(ai (aa'rying on business is 
not a oompaiuy, no rodiioLi()n shall b(i diU)mo(l to bt^ made iii tho 
principal of any hori’owt'd money in rosp(a;t of any in vosfcmcuits 
unless the investments aai' niortg.igc'd, t'ba,i‘god oi* ph^lgiid ivA 
soourity for the ropa,y nont of tluM nioiu'y a-iid tlu^ interest tlioreom 
( 2 ) llte (\oitral (loccrnm<oU mag mak<' rules defining for 
the purposes of this rule. the. principles ta he, folloivt.d in leaving 
out of account trading stock and stocks of raiv materials, 

Histoiy of the Fw relating to iavejimeats. — (j) Tlio Fia:ince (No 2) 
Act of 1915, 4ch Sch., Part 1, uara 8, piovidcd that i?i estwiattng the 
profits no account ahall be taken of income received from investments 
(except in the case of life assurance business and businesses where the 
principal business consisted of the making of investments); and Part III, 
para 2, provided that any capital the income on which is not taken into 
account for the purpose of Part I of the Schedule, shall be deducted in 
computing the amount of capital for the purposes of Part III of the Act. 
(ii) The Finance (No. 2) Act of 1989 enacted the same principle in Kulc 3 
8 of Part II of its Seventh Schedule, and added the further provisions : 
(i) ail moneys not required for the purposes of the trade or business 
shall also be left out of account, and, (li) that where any investments 
are left out of account, the sum to be deducted under the preceding 
Rule in respect of borrowed money shall be computed as it the princiiial 
of the borrowed mon jy were reduced by the value of such investments; 

• Sub-fiiaii^o ‘ i) and tlio words pcinied in itulics in aub-olvude (1) were added bv tho 
Exoosi^ Profits Tax \mpndmeut Otdiuanco, 1343. 
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(iii) in the case of a person other than a body corporate tlu- last men- 
tioned rule was to 0[)erate only if the investments were charged, mort- 
gaged or pledged as security for the loan. 

(iii) The Indian Act of 1940 has followed the provisions of the 
Finance (No. ‘2) Act of 1989. 

Moneys not required for the purposes of the business. — Moneys not 
required for tbn purposes of the business are not to be taken into 
account in the computation of capital. This is an absolute rule and does 
not depend on whether the money is an inve stment within the meaning 
of that word or not. These words were introduced by the Act of 1939 
and the objocfc is evidently to include all such moneys as are temporarily 
invested if they arc not T\qiiii‘ed for the purposes of the business. 

In the case of money-h nding, banking, and certain other businesses 
income from inv< sianenl-s can be included in computing profits under 
rule 4 (2) of Schedule I and tlie amount of the investment can be taken 
into account under tins Uule 3. Ihit even in this case ‘ moneys not 
required for the purposes of tlie business ’ should not be taken into 
account. The recent decision of the Judicial Committee in the Punjab 
Co-operative Ba.nk's (1910 635) shows that ordinarily banks 

liave to make inv<*stments for carrying on their business. 

Investments and borrowed capital. -The rule ot exclusion of invest- 
ments froi:) capital (' y.(e,'|)t in the ease of the. specified businesses) is 
eouph'd wall Hi' ) ale ;.liai wli borrowi-d niorayy is deducted, the princi- 
pal amoun:. of siudi money e.honld be df^'nitd to be re duced to the extent 
of the vaUie of the mv^stmeni.s, a rule similar to that enacted in Eule4 
(5) witii regard to t]..du(;iiou of interef.t on Vjorrowed ciipiial. The rule 
111 regard to tide is eubject to the proviso tliar. wh(-re the person 
carrying on thi) business !•-' nor. a e, )mptuy Ihe iiorrowed money will 
be dremed reduced to ^h^' extent r./ tlie investmeriuS only if cfic invest- 
ments are mortgager^ charged or piedgrai ;is security for thv3 loan. 

Capital and assets distinguished — It is essentia! to distinguish what 
capital means as distinguished from assets The assets of a firm, com- 
pany or business mean its property in the business for the time being. 
If 2 partners put in £ 5,000 each, £ 10,000 is the cajdtal at the start. 
If the assets increase from the trading by ^ 1000 per annum the 1000 
is not capital but profit. If it is allowed to remain in the business it 
remains profits; undrawn profits continue profits : J. d O^Kane d 
Go. Ltd. (12 Tax Cas. at p. 886). Bcv* however Hule 5 infra. 

Fixed and circulating capital — ‘ Fixed capital ' is property acquired 
and intended for retention itud employment with a view to a profit as 
distinguished from ‘ circulating capital ’ meaning property acquired or 
produced with a view to resale or sale at a profit. The appreciation or 
depreciation of fixed need not, but that of circulating must, be the subject 
of entry in the profits and loss account: Buckley on Companies quoted 
in 12 Tax Gas. at p. 886. Farwell, L.J., followed Mill in distinguish- 
ing circulating capital which fulfills the whole of its oflSce in the pro- 
duction in which it is engaged by a single use from ‘ fixed capital ’ 
which exists in a durable shape and the return to which is spread over 
a period of corresponding duration (12 Tax Cas. at p, 337). 
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Adam Smith described fixed capital as what the owner turns to 
profit by keeping it in his own possession, circulating capital as what 
he makes profit of by parting with it and letting it change masters. 
The latter circulates in this sense. Lord Haldane said that this dis- 
tinction has become classical and economists have never been able to 
define ?nuch more precisely what the line of demarcation is: John 
S^nith d Son v. Moore (12 Tax Cas. at pp. 282 & 283). 

In Craig Ltd, v. Go'mmissioners of Inla^id Revenue [1914] S.C. 
338, Lord Johnston stated very clearly the difference between fixed 
and floating assets. Tlie fixed capital assets comprise, he said, land, 
leases, works and plant. But, he continued, there were other assets 
of a different kind, namely, the floating assets consisting of the stocks 
of material to be worked U[> and of the manuf ictured articles to be sold. 
With these thn company iiid to commence business and it was on the 
turn over of those and their r iplacement by farther material and fur- 
ther manufactured articles that th.* company was to make its profits or 
loss: Per Viscount Finlay in John Smith d So?i v. Moore (12 Tax 
Cas. at p. 293). 

Investment and capital distinguished. — The ikssessees, a company carry- 
ing on the business of ‘coal incrch:»nt8, brokers and exporters’ were 
the sole selling agents oi a Colliery Compiny in which the former 
owned mo'^t of idie share capital and also somet oi trie debentures. The 
coal produced by the Collioiy Company was sold by the assessee com- 
pany in their own name to their customers, and. monthly payments 
were made to the Colliery Gouipany of the ])riccs realised less cornmis- 
Rioii at a certain rate. The assessee company took the risk of bad debts. 
For some years the Colliery Company was doing badly and in order to 
provide it with sufficient cash resources to raise the coal the assessee 
company made payments largely in excess of the sum due for coal 
actually received The sums bore ho interest and were advanced with- 
out se^curity. Upon these facts the Commissioners held that the 
advances so made by the assecssee comrapany to the Colliery Company 
were investments and did not form part of the capital employed in the 
assessee’s business within the meaning of Part III of the Finance 
(No. 2) Act of 1915 relating to excess profits duty. The Court of 
Session (Lord 8alvesen, Lord Mackenzie and Lord Skerrington) held, 
reversing the decision of the Commissioners, that in a reasonable and 
commercial sense the ruouey so advanced was capital employed in the 
business of the assessee company of coal brokers and coal merchants. 
Lord Salvcsen referred to the case of Reid*}i Brewery Company Ltd, 

V. Ma^e[189lj (2 Q.B. 1; 3 Tax Cas. 279) (in whioh a Brewery Com- 
pany carried on as an adjunct of this business that of bankers and 
money-lenders and in the course of such business lent money to 
their customers on security and it was held that the money advanced 
to the customers was money used in the business and not capital invest- 
ed) and said that the present case was a fortioriy as there was only one 
business here and it was found necessary for the purposes of that busi- 
ness and with a view to increasing the profits to use some of their 
working capital in making advances to the company of which they 
held the sole selling agency. Lord Skerrington referred to the fact that 
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the moneys were advanced not from a benevolent motive or for safe- 
guarding their investments but to further the interests of their business 
as coal merchants : James Waldie ijt Sons Ltd, Commissioners of In- 
land Revenue (1‘2 Tax Cas. 113; 1919 S.C. 697). 

Investments; hw relating to. — The effect of the provisions relating 
to investments is that in estimating profits for the purposes of the 
Act no account is to be taken of income from investments except in the 
special cases referred to and that in estimating capital for the same pur- 
poses, investments are to be deducted and excluded. The reason for this 
exclusion may have been, as Lord Cave, L.C., has observed in Gas 
Lighting Improvement Co,'s Case (12 Tax Cas. at p. 634) that the inten- 
tion being only to tax excess profits out of the actual carrying on of a 
trade or business, it was thought right to exclude from the calculation, 
profits from mvestjnents, which mighc rise or fall for causes wholly 
unconnected with the trade and as a consequence to exclude from the 
capital the investments themselves. But whatever the reason, the 
statutes are clear that investments, except in the special cases referred 
to in the rules, are not to count as capital. Though the provisions re- 
lating to investments liavo been somewhat expanded in the Finance 
(No. 2) Act of L939 and, following it, in the Indian ii]xcess Profits Tax 
Act, 1940, th(' essential scheme remains the same;’ for Rule 3 of Sche- 
dule 11 of t-he Indian Act (following Rule 3 of Schedule 11 of the Eng- 
lish Act) provides that any investments, the income from which is by 
virtue of the provisions of Schedule I, not to be taken into account in 
computing the profits of th(3 business shall be left out of account in 
computing tin amount of capital ; and Rule 4 of Schedule I (Rule 6 of 
Schedule 1 of the English Act) provides that income from investments 
shall be included only in certain specified cases tand not otherwise. The 
recent Acts have added a further provision that all moneys not required 
for the purpose of the trade or business shall also be left out of account. 

Meaning of ‘ investment'. — Though the Acts provide for the exclusion 
of investments from capital, and of income from invovStments from pro- 
fits, the term ‘ investment ’ has not been defined anywhere in the Acts. 

Referring to the meaning of the expression Lord Sumner said ; 
“ It is said that any form of property, into which a trading company 
puts its money while H.cUng mi r a vires, to it an investment of that 
money, and so, if the word “ investments” is an unqualified word in 
computing the appropriate datum for Excess Profits Duty, nothing 
would ever be '* capital” except unexpended cash. It may equally be 
said on the other hand that, in the case of such a company, no pro- 
perty is ever purchased except for the purpose of furthering it business, 
and, therefore, everything its owns, as the result at any rate of pur- 
chases with its money, would to it always be a constituent part of its 
capital, as well as its unexpended cash. Much depends therefore on the 
true construction of the word investment in the Rules.” : (12 Tax Cas. 
p. 642). The ordinary meaning of the word * investment ' is also dis- 
cussed by Lord Sterndale, M.R., in 12 Tax Cas. at pp. 624-6. It was 
strongly argued before the Court of Appeal and the House of Lords in 
the Gas Lighting Improvement Co,\$ Case that the word ‘ investment ' 
was used in the Rules and Schedules in a considerably restricted sense 
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namely inveatiiionts in something wholly disconnected from the busi- 
ness, that is, employmeiit of otherv/ise than in the trading 

operations for which the business was constituted, thai is to say, capital 
that is invested outside such operations with the object ot obtaining a 
return thereon either by way of income or capital appreciation in- 
dependently of the result of such operations. 

ScRUTTON, L.J., said : “I cannot see why it should be thought that 
ir was necessary for the Parliament to say that you were not to bring 
into the profits of a trade or business investments which have nothing 
to do with it.’* 

Lord Cavk said : “ The expression cannot he intended to apply to 
investments wholly unconnected with the business to be assessed : for 
investments of that character could in no case be regarded as capital of 
the business and it would be quite unnecessary to direct their exclu- 
sion, It must therefore refer to invfstments cotiRtcLed with the 
business.’* 

Lord Finlay said that the Rule (Rule 8) would be meaningless if 
it was intended to apjily only to income which ioruied no part of tht'. 
profits of the business as such income would be already outside the 
scope of the Excess Profits Duty, and the rule includes within its 
operation cases in which the* le.oney from which the income was 
derived was employed in the business of the company. 

Lord Sumnf.r said: “It is tine that the words ‘invest’ and 
‘ investment ’ are of ton used loosely f^r the act of buying and for thr* 
thing bought, whatov^ r it l>e, but we havi' nothing to do with that. 
Not all investments proper are stocks and sharer,^ though ifc does not 
follow that in the case of a trading coiiifiany not all stocks and shares 

are investments It is an ordinary business term ueevd in its 

ordinary business sense. It is practically necessary that the sense 
should be definite^ neither enlarged figuratively nor controlled by some 
notion about the scheme or the policy, if there was one, of this emer- 
gency tax. The .plain meaning is the true one.” : Goynmisaioners of 
Inland Eevenue v. Gas Lighting Improvement Co, Ltd, (12 Tax 
Gas. 501). 

Investments: motive of investor. -In determining whether an invest- 
ment is to be exclud.ed from capital or not the motive of the person in 
making the investment, is immaterial. In the Gas Lighting Co.'s Case 
(12 Tax Gas. at p. 503), Lord Sumner said : the truth is that those in- 
vestments were made, as I suppose all good traders* investments are 
made, with a sound business motive. They may Wi ll have been forced 
on the appellant by circumstances, which they could uot otlierwise deal 
with and the prospects of dividends may have had little to do with the 
matter, but a new substantive in a statute does not t-^ke its colour, like 
a chameleon from such surroundings as the motives of the persons, 
whose property it correctly deycribos.'* If an invcHtment is an invest- 
ment in the ordinary sense of the word it would not come in merely 
because it is made with the motive and for the purpose of benefitting 
the business which is carried on by the investor : Per Lord Sterndale 
in (12 Tax Gas. ai p. 525-6). 
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InTestment or capital : a question of mixed fact and law. — In the Oas 

Lighting Improvement Co.'s Case (12 Tax Cas, 603) the question was 
whether certain amounts paid by a company on the shares and deben- 
tures in two other companies with whom they had entered into a 
contract for supply of oil on advantageous terras, were or were 
not to be counted as part of the capital of the former company. The 
Commissioners of Inland Revenue took the view that these shares and 
debentures were investments within the meaning of Rule 8 of Part I of 
the 4th Schedule to the Finance (No. 2) Act of 1915. Sankey, J., con- 
sidered the finding of the Commissioners as a finding of pure fact, and, 
holding that there was some evidence upon which the Commissioners 
could come to that conclusion, declined to interfere. On appeal the 
Court of Appeal (Lord Sterndale, M. R., Scrutton and Younger, L.JJ.,) 
took a different view. They held, that the question was one of mixed 
law and fact and was accordingly open to review by the Court. In 
the House of Lords, Lord Cave said : “ I (eel no doubt that the point 
is appealable. If the finding of the 'Commissioners for General 
Purposes were indeed one of pure fact, then it could not be revised 
except on the ground that there was no evidence upon which they 
could as reasonable men have come to their conclusion. But the 
finding involves not only a conclusion of fact but the construction ot 
the statute. It is a finding of mixed law and fact, and as such is open 
to reviev/ by the Courts.’^ (12 Tax Cas. at p. 533). Lord Sumner 
said the finding that the money employed in the foreign compani(38 
was employed in the business of the company as capital and not as an 
investment within the meaning of Finance (No. 2) Act of 1915 
was a conclusion of law. The really material part of the finding 
was that the money was not (3mployed as an investment within the 
statutory words and this is in my view a matter ot law. The whole 
case is therdore open to consideration ” : (p. 641). Lord Phillimore 
also observed that the matter involved a question of consideration 
of the statute and was therefore one of mixed law and fact 
(p. 644). 

Investment or capital: method of approach: words of caution. — In 

Oas Lighting Improvement Go's Case (12 Tax Cas. 503) Lord Stern- 
dale, M.R., pointed out that when the Commissioners come to a finding 
that a sum of money is capital employed in the business and not an in- 
vestment or vice versa, “ We have not to consider whether we think 
that the contention of the respondent (tax payer) may have a founda- 
tion in good sense, or in business or in accounting, we have not to 
decide whether such an investment as this ought or ought not to be in- 
cluded in the capital of the business ; and, we have not to consider 
whether it would or would not have been right, in the enactments, to 
have sp framed them that an investment which is made for the pur- 
pose of being utilised in the business would be an investment outside 
the provisions of the enactment. We have nothing to do with any of 
those considerations. All we have to see is whether according to the 
words of the Act and the Schedule the decision is one at which the 
Commissioners could arrive ” : Gas Lighting Improvement Co,'s Case 
(12 Tax Cas. 603). 

l&— 13 
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Scrutton, L, J,, has also uttererl similar words of caution ; ‘^One 
has to be quite clear, when dealing with this and similar cases that we 
are not here to legislate: we are not here to settle what is fair and 
reasonable; we are not here to explain what is the business meaning 
of capital or profits. Wc are here to administer an extremely artificial 
and conventional system laid down by the wisdom of the Legislature” : 
yibid.^ p. 626]. 

investments: Leading Cases: Gas Lighting Improvement Co’s Case 
([1923] A.C. 723). — The Gas Lighting Improvement Co., which carried 
on the business of refining and distributing petroleum and petroleum 
products had a distributing business in Belgium. There were two 
competing firms in Belgium and a new com}jany was formed in 
Belgium to carry on distribution in which these two firms and the Gas 
Lighting Improvement Co. took an equal number of shares. Having 
difficulty in obtaining petroleum, they agreed also to take shares and 
debentures in two Uoumanian oil companies upon terms that they 
should have a call on all the crude oil at the disposal of those comp- 
anies at market f)nce8. In assessing the Gas Lighting Improveujent Co. 
for excess profits duty under the Finance (No. 2) Act of 1915 the ques- 
tion arose whethco’ for that purjicse the amounts paid on the shares in 
the fkdgiutn company and on the shares and debentures in the two 
Bounianian companies W(^re or were not to bo counted as part of the 
capital. CommisBionerR of Inland Kevenue took the view that these 
shares and debentures were investments within the meaning of the 
Kules and accordingly were to be deducted in computing the amount 
of ca])itul. Id'ie Special Cominissioners r eve rat'd this finding l)ut stated 
a special case. Sankey, J., took the finding of tlie Sjiecial Commis- 
sioners as one of fact and upheld it. The Court of Appeal (Lprd 
Sterndale, M.R., Scrutton and Younger, JJ.,) unanimously held that 
the question was one of mixed law j^nd fact as it involved a construc- 
tion of the statute and rules and that the holdings in question were in- 
vestments within the meaning of Rule 8 and should be deducted from 
the company's capital. The main argument was that ‘ investments ' 
was used in the rules m the restricted sense of investments uncon- 
nected with the business but this argument was repelled unani- 
mously by the Court of Appeal. The House of Lords confirmed the 
decision of the Court of Appeal. The points laid down in the case and 
the important pa^^^^ages in the judgments have been considered already. 

Liberty & Co , Ltd i\ Cominissioners of Inland Revenue [1924] (12 
lax Gas. 630). A company had before the war entered into agreements 
for rebuilding and extension of their business premises. Owing to the 
outbreak of the war the work was delayed. In the meantime the 
company had deposited certain War Loan holdings as security for the 
performance of one of the agreements, and had purchased considerable 
amounts of other British Government securities out of reserves made 
from its profits in anticipation of the expenditure to be made under the 
agreements. The Commissioners of Inland Revenue and Special 
Commissioners on appeal treated the War Loan and the other secur- 
ities as investments ' and excluded them from the capital employed 
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in the business and did not take into account the income derived there- 
from in computing the profits. Their decision was confirmed by 
Howlatt, J., and the Court of Appeal, Dowlatt, J., said : ‘ It is clear 
and common ground that tliore are three alterndlives in a case like this. 
A fund may be either not capital employed in the business at all ; a 
thing apart — as to that no difiicuhy arises — or it may bo employed in 
the busiQ' ris, buc an iiivesiment, in which ca<e alihongh it is capital 
employed m the business the specific mention of the invi stmeni, takes 
it out of this compulation, or it may be ca])ital employed in the busi- 
ness simpliciter, notan investment, and therefore, of course, comes in 
...It IS to be observed that capital employed in the l)u nu'SR and in- 
vestments are not mutually excluFive terms, because, as I have already 
pointed out, it may b>^ cai'ital employed in tin basin i ss and yet an in- 
vestment \ (Joining to the facts of the case tho burned Judge said : ‘ I 
think ilie money that w:is |)ut into this fund, put on ni'popit to await 
a building cheme, and for t^io security of tlm other party to the ‘ build- 
ing* srdieme, was not yet, while it laniain-d in tint position capital 
emjiloyid in il'u’ Imsiness ; and as to tlu' rest of th fund it was .ninply 
l.h'M,' hf'ci'iisi tliey thought, and I hoiight with gt)od l^^ason, that they 
woulfl wanti !<; f-xt^uid their piaunises in th^' neai futairt' aj^d was not 

tirh 111 ) in any son of way’ Sufiposoig that d w-n capital emphyyeri 

in tile lei oni'SH. h(‘ said, there* was a finding tlnl tlu'se were invest- 
miuitr. am: it was dilHiciilt to •'-ro how this conclusion eouhl l)f* :ivoided. 
In the Court ot A[)pe‘al, Pollock, M. li , applying the d^cisinn of the 
IJoiiR^.- of Lords in the Gas Lighting hnprove.ment Co.'s (Jase that 
I he word ‘ investimmt ’ is to betaken in us oidinary sense as bfung an 
investment whethei' it be or be not connected with the business that 
is carried on by the investor, held that though there was no intention 
on the part of the company to put the money wliolly asiiie but only 
take it out of the bank to keep it away in a sale place so that they may 
realise it as and When they rcijuired it, it was still an investment within 
the meaning of the rules. Warrington, L.J., and Sargant, L.J., agreed 
with this view. 

Recent cases — (Certain employees of the Kolls Koyce company dis- 
covered an alloy. The company took out a patent and granted a 
license to another company for manufacturing the alloy and the Kolls 
Hoyce company agreed to purchase the alloy so manufactured. It was 
held that the royalties received by the Kolls Koyce com puny was in- 
come from an investment though the investment was made to forward 
the company’s business. The grant of the license was held to be dis- 
tinct from the purchase of alloy : Commissioners of Inland Rex^enue v. 
Rolls Royce Ltd. [1941] (68 T.L.K. 73). I’be case of Commissioners 
of Inland Revenue v. Anglo American Asphalt Go. Ltd.^ however shows 
that income from a license may in some cases be an inseparable 
pare of a trading agreement. 

Temporary investment in War Loan etc. — A firm of drapers had enter- 
ed into certain heavy commitments for the purchase of goods under 
forward contracts and had liabilities under contracts for the extension 
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of thoir promispfl and found it necf Sflary to hold a considerable amount 
of liquid assets. They had accordingly invested considerable amounts 
in 1916, 1917 and 1918, in the War loan. Those were not however 
realised or otherwise used in connfction with their business during the 
years or up to the year of assepsinent. The Commiseioners of Inland 
Revenue and the Special Commissioners treated the holding in the War 
Loan not as capital employed in the business but as investments even 
though the holdings w> le intended to be rt'alised when occasion should 
arise with the object of employing the proceeds in the biieineRS, The 
King’s Rench upheld this decision. Sankey, J., said referring to the 
fitidmg of the Sp(H*,ial f MiminiKsioners “Now I r'*ad that to im^an this 
lliat during thip; particular period ihis War Jjoari rioc in fact used, 

it was not realised, il ^vfls not u‘^ed as [»art oi’ tfie capital and was in 
fact no [)iirt of the eapil'il ; and In aring in mind the sections of the Act 
and lieanng m mind Pmtl III of th.- Foiirlh Sch«'du!e, I think that is 
a d(‘te} iinnation of facr. wliich re;,,lly concluU(s the mattfr.’* On the 
question whether incoiiK' from ilie War Loan Was lucorae denveu from 
an invtstnKuit witiiin tije meaning of liuk* 8 of Part 1 of tlie Founh 
Scheduh' to the Finance' (No 2) Act of 19] 5, and as to what an * invest- 
ment’ witJnn the(d;ms(' fiieans In* s ud : ‘ I am not -it >11 sure whether 
Mr. Latter is right in saving tliat tlie nn'anmg of the word ‘ invest- 
nieoL ’ HI that paiagrafdi ought to he* stricied arirl narrowc'd down to 

somcLinng in tin; nature of a paramount invLstrruut Now 1 do 

not think it is m‘CeSh;iry fcodecnic irn^ exac’l meaning of the v/oru invest 
inenl. I cari couca ive rd Cv i tain ctnses of iPe ubu' of the v/ord ‘ invest - 
nn nl ’ wh(U‘(' perhaps it would br* di'cided uni'e> Rule 8 that a certain 
transacHOfi was not an invest m/ent or was an iiivcstment with.n the 
nuiining of Rule Hof Part I of the Scliednle. For txampK,one would 
have to considt'r very c!tr> fully wlnru there was, i( there could be, an 
investment of a sum of money m a man’s own busirn ss. 1 do not like 
to hazard an opinion llru in all cases money placed in War Loan 
would he an invt strnenl. I think yon have to consider the facts of the 
case": Bourne and lloUijigHwortfi v Cofninissioners oj' Inland Revenue 
[1921 1 (12 Tax Cas. 488). 

In the connected case of Lincoln Wagon and Engine Co., Ltd, v. 
Commisxioners oJ Inland. Revenue [1921 ; (12 Tax Oas. 494) the natuie 
of inv('MmeiH.s in War Loans was in question. The volume of busi- 
ness of a company selling railway wagons suddenly decreased owing to 
certain Government restrictions and the company with accumulated 
money m its hamis purchased War Loan and Treasury Bills. The 
company contended that these were securities intended to be soon 
realised for furth(3r purchases and the money invested must be treated 
as capital employed in the business and not as investments. Sankey, J., 
following his decision in the draper’s case, held that the question was 
one of fact and there was evidence upon which the CoramisBioners 
could find that the sums were not capital but investments. 

War Loans ; Official circulars. — In the United Kingdom the Govern- 
ment had issuea certain circulars in 1919 to remove possible 
misapprehensions about the effect of subscription to the War Loan 
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and War JJouuh, on thohabiliLy to cxctss profits duty. These circui ts 
are printed at j;p. (j35-(537 ot T2 Tax Cases. 

Tlie of Liberty dc Co., Ltd., sho'.vs however, that sueh official 
circulars arcMneff^^ctive and will not be considered by the courts even 
ua creating an estoppel against the Crown in favour ot tax payers who 
had invested on the faith of such circulars or as showing the motive of 
the investor ; Per Kowlaot, J., (12 Tax Cas. p. 638). In the Court of 
Appeal, Pollock, R., went even further and sain that if they are of 
any weight or value at all, they are of weight or value only as evidence 
before the Cornunssionei s and should not have been attached to the case 
presented to the Courts : (12 Tax Ca^*. p. 640). 

Investments of insurance companies, --An insuranc(‘ couipiiny whus.i 
paid up capit..il was 1‘20,000 had reserv«- fund lavestnicnts to the extent 
of .£‘26.968 in ad<uir n to the statutoiy deposit of iJ20,00(; which was 
invest('d. it W’as held, m il the investments of its rcseivt; funds could 
not be treated as capital employed in its biisincsR : Iri'^Ji Catholic Church 
Property Insurance Co., Ltd. v. Commtssiontrs of inland Hevenue (12 
Tax Cas. 13). The ia . is now different and is governed by the provi- 
sions of li. 4 (2) of Sch. II. See infra. 

Investment companies — The paid up capital of an insurance com- 
puny was 1:20,000 and its total leserve fund in invcFtments was 
ii26!i968in addiiiun to the statutory deposit of £20,000 but it appeared 
that the total risk*'" d by the company exceeded 1:12,000,000; it 

was held that thecomp.uiy was not one whose principal busmess con- 
sisted in making invefitments : Irish Catholic Church Property Insur^ 
ance (7o., Ltd., v. Commissioners of Inland Hevenue (12 Tax Cas. 13). 

Investment companies ; principal business, a question of fact. --Whether 
the business of a company coQbisis wholly or mainly in the dealing 
in or holding of investments is a question of fact. In 7 he Lincoln 
Wagon and Engine Co. v. Commissioners oj Inland Hevenue (12 lax 
Cas. 494) a company dealing in railway wagons, owing to a decrciase 
in the volume of its business had to put in must of its accumulated 
money in War Loans and Treasury Bills w'th the intention of realis- 
ing them when required for new purchases. They contended that 
the principal business of the company was holding of investments. 
Sankey, J., said this was a question of fact for the Commissioners and 
upheld the finding of the Special Commissioners that it was not such 
a company. 

4. Notwithstanding anything coutaiiiod in iiulo 3, in the 
case of the business of shipping, to which this Act applies, the 
sale proceeds of any tonnage sold or tlie amount ol compensa- 
tion in respect of loss of ships or the amount of ac'cum illation 
of reserves, whether invested or not, shall he taken into account 
in computing the average amount of capital employed in such 
business ; 
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Provided that any income received from investment of such 
funds shall be included in computing profits for purposes of the 
excess profits tax. 

Shipping business. — This rule lays down an exception to the general 
rule laid down in rule 3 about investments and moneys not required 
for the business. The position of shipping industry, particularly of 
Indian shipping industry is of great importance during the war. Ships 
are requisitioned for war services and if they are lost it would be diffi- 
cult to replace them. The cost of replacement would also be higher 
and reserves for depreciation may not be utilised for replacement of old 
ships. It was therefore considered essential that funds lying with ship- 
ping companies either as cash or as investments being the proceeds 
of the sales, or the amount of compensation for losses of ships or the 
accumulation of the amounts of depreciation should be treated as capital 
employed in the business, and this rule was introduced accordingly by 
the Indian Legislature : See Legislative Assembly Debates, 

The three items which would be included under this rule in the 
capital employed in the business are: 

(i) sale proceeds of any tonnage sold; 

(li) amount of compensation received in respecr. of loss of 
ships, and 

(iii) the amount of accumulation of reserves. 

These would be included whether they are invested or not. This 
rule has its necessary corollary that the income received from such 
investments would be included in computing the profits of the 
business. 

5. For the purpose of ascertaining the average amount of 
capital employed in a business during any period, the profits or 
losses made in that period shall, except so far as the contrary is 
shown, be doomed — 

(a) to have accrued at an oven rate throughout the 
period ; and 

(&) to have resulted, as they accrued, in a corresponding 
increase, or decrease, as the case may be, in the capital employed 
in the business. 

Accrual of profits and losses — This rule corresponds to Rule 4 of 
Part II of the Seventh Schedule to the Finance (No. 2) Act of 1939 and 
lays down with regard to profits and losses made in a period that they 
shall be deemed (i) to have accrued at an even rate throughout that- 
period and (ii) to have resulted in a corresponding increase or decrease 
in the capital employed. This rule is only a presumption and is to bo 
applied only if the contrary is not shown. 

Law as to accumulated profits. — The Finance (No, 2) Act of 1916 
provided (see Sch. IV, Part III, para 1, proviso) that nothing in that 
part shall prevent accumulated profits employed in the business being 
treated as capital. The Finance Act of 1916 however provided (Sec, 62) 
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that ^for the purposes of excess profits duty, the profits of any trade or 
business arising and accumulating during any accounting period, are 
not during that period, to be treated as accumulated profits within the 
meaning of Part III of the 4th Schedule to the principal Act, or as 
capital employed in the business.’ 

The Finance (No. 2) Act of 1939 has enacted that profits and losses 
shall be deemed fco have accrued at an even rate and definitely provides 
further that they shall be deemed to have resulted in a corresponding 
increase or decrease in the capital employed unless the contrary is 
shown. The Indian Act of 1940 has followed the English Act of 1939. 

6 . Where, in accordance with the second or third* proviso 
to Section 6 of this Act, this Act is applicable to part only of a 
business, the capital employed in that part shall be computed 
separately from any other capital of the person carrying on the 
business, and all references to capital employed in a business 
shall be construed as references to capital employed in that part 
of the business only. 

Non-residents and persons not ordinarily resident. — The Finance 
(No. 2) Act of 1939 does not contain a rule corresponding to this rule 
of the Indian Act. This rule deals with cases where under the second 
proviso to Sec. 5 of the Indian Act the Act is applicable to part only of 
a business. Under. Sec. 5, second proviso, where the profits of part only 
of a business carried on by a non-resident or 3 , person not ordinarily 
resident accrue or arise in British India, then the Act shall apply only 
to such part of the business and such part shall be deemed to be a . sepa- 
rate business (subject to an exception in the case of businesses of 
persons not ordinarily resident controlled in India). The effect of this 
rule is that capital of the part of the business to which the Act applies, 
and which accordingly is to be treated as a separate business for the 
purposes of the Act, shall be computed separately, and all references to 
capital employed in the business shall be treated as references to capital 
employed in that part of the business. This seems to be a necessary 
arid clear result of the second proviso to Section 5 and the rule is in- 
serted for abundant caution. 

t7. (1) If— 

{a) the Central Board of Revenue is satisfied, as respects 
any assets of any business the standard profits of which are 
computed by reference to the profits of a standard period, that 
during that period or any part thereof those assets were inher- 
ently unproductive, and 

(6) an application that this rule shall have effect is made 
through the Excess Profits Tax Officer to the Central Board of 
Revenue by the person carrying on the business, ^ 

* Added by E.P.T. (Seoood Amendment) Aot of 1941. 
j Thiii rale was added by the Aineudmeot Act of 1940, 
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then, in computing the average amount of the capital 
employed in the business in the standard period, and in all 
chargeable accounting periods, those assets, and any other 
assets of the business, shall be treated as not having been assets 
thereof during any part of the period during which, in the 
opinion of the Central Board of Revenue, they were inherently 
unproductive : 

Provided that in the case of a business the standard profits 
of which depend directly or indirectly upon a direction of the 
Board of Referees under sub-section (3) of Section 6, or of the 
Central Board of Revenue under sub-section (1) of Section 26 of 
this Act the provisions of this rule shall have effect to such 
extent only as the Central Board of Revenue thinks proper : 

Provided further that aii application to the Central Board 
of Revenue under this rule shall be presented to the Excess 
Profits Tax Officer before the expiry of the period specified in 
the notice issued under sub-section (1) of Section 13 of this Act 
or of the extended period allowed by the Excess Profits Tax 
Officer under the proviso to that sub-section. 

(2) Where sub-rule (1) of this rule has effect on the appli- 
cation of the person carrying on any business, any computation 
of capital of the business made before the making of the appli- 
cation, and any assessment affected by that computation shall be 
revised accordingly. 

Inherently unproductive assets. — This rule was added by the Excess 
Profits Tax (Amendment) Act of 1940 and provides for allowance 
being made in the case of assets which were inherently unprodnetive 
in the standard period but which became productive in a chargeable 
accounting period. The following points may be noted with regard to 
this rule : 

(i) that it applies only to cases where standard profits are com- 
puted with reference to profits of the standard period ; 

(ii) it refers to assets which were inherently unproductive in 
the standard period or any part thereof ; 

(iii) in such a case in computing the average amount of capital 
employed in the standard period and in all chargeable accounting 
periods those assets and any other assets shall be treated as not having 
been assets during any part of the period during which, in the opinion 
of the Central Board of Revenue, they were inherently unprodnetive; 

(iv) where standard profits are determined as directed under 
Section 6 (3) by the Board of Referees or Section 26 (1) by the Central 
Board of Revenue, the rule will apply only to such extent as the 
Central Board of Revenue think proper ; 
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(v) applications in this behalf should be made to the Central 
Board through the Excess Profits Tax OflBcer before the expiry of the 
period mentioned in the notice for return under Section 13 (1); 

(vi) when the rule has been applied, computation of capital 
made before the making of the application and assessments affected by 
that computation would be revised. The expression inherently un- 
productive * is somewhat vague but it is a question of fact whether 
assets were inherently unproductive. 


SCHEDULE III. 

[See Section 9 (7).] 

Jiiiles for determining the amount of capital held hy 
a company through other companies. 

Object of the Schedule --Section 6, sub-sec. ( 0, of the Act provides 
that a company shaii be deemed to be a subsidiary of another company 
if not less than nine-tenths of the ordinary share capital of it is owned 
by that other company and sub-sec. (7) provides that the amount of 
ordinary share capital of one company owned by a second company 
through another company or companies, or partly directly and partly 
through another company or other companies shall be determined in 
accordance with the provisions of the Third Schedule. The rules in 
that behalf are accordingly given in this Schedule. The Schedule is 
based entirely on Part I of the 4th Schedule to the Finance Act of 1938 
(relating to national defence contribution) which was adopted bodily 
for purposes of excess profits tax by Section 17 (6) of the Finance 
(No. 2) Act of 1939. These rules were altered in the United Kingdom 
by the Finance Act of 1940 but the Indian Act has retained the provi- 
sions of the Schedule. 

Summary of the Rules.— A brief summary of the rules is given 
below : 

Rule 1. — The purport of this rule may be shortly put thus ; If A 
owns ordinary share capital in B, and B in C, then A shall be deemed 
to own share capital of G through B ; and if G owns in D, A shall be 
deemed to own share capital in D through B and G, and B shall be 
deemed similarly to own share capital of D through G . 

Rule 2. — Where A owns in B, B in G, G in D, and D in E, any 
three or more of these, i.e., A, B & C ; B, G & D ; G, D A E or A, B, C, 
D ; B, G, D, E ; or A, B, C, D & E are referred to as ‘ a series.^ The 
first of each series is * the first owner* and the last, * the last owner * and 
the middle ones, if one only is called an intermediary * and if more 
than one ‘ a chain of intermediaries \ A company which direftly owns 
shares in another is called an ' owner *. 

Rule 3 — If A owns all the ordinary share capital in B, B all the 
ordinary share capital of G, and G all the ordinary share capital of D, 
A owns the whole of the ordinary share capital of D through the chain 
of intermediaries B and G. 
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Rule 4. — If one of these companies, A, B or C owns only a fraction 
in the ordinary share capital of the next, A owns only that fraction of 
the share capital in D. 

Rule 5. — (a) If more than one of these companies own only a frac- 
tion in the next, e,g.^ if A owns ^ of the ordinary share capital of B and 
B owns J of that of C, and 0 owns the whole of that of D, A owns J x i, 
i.e,, ^ the ordinary share capital of D. 

(b) If A owns i of B, B owns J of C and C owns J D, A owns 
only i X J X i.e., J of D. 

Rule 6, — This rule deals with the complicated case where A owns 
a fraction of the ordinary share capital in D through B and C, and also 
owns another fraction in the ordinary share capital of D directly or 
through an intermediary or intermediaries which are not members of 
the series. A in such cases will be deemed to own the aggregate sum 
of those fractions. 

1. Wliere, in the case of a iiiiuiber of companies, the first 
directly owns ordinary share capital of the second and the second 
directly owns ordinary share capital of the third, then, for the 
purposes of this Schedule, the first shall be deemed to own 
ordinary share capital of the third through the second and, if the 
third directly owns ordinary share capital of a fourth, the first 
shall be deemed to own ordinary share capital of the fourth through 
the second and third, and the second shall be deemed to own 
ordinary share capital of the fourth throxigh the third, and so on. 

2. In this Schedule — 

(a) any number of companies of which the first directly 
owns ordinary share capita,! of the next and the next directly 
owns ordinary share capital of the next but one and so on, and, 
if they are more than three, any three or more of them, are 
referred to as “ a series ” ; 

(ft) in any series — 

(*) that company which owns ordinary share capital 
of another through the remainder is referred to as “ the first 
owner ” . 

{ii) that other company the ordinary share capital of 
which is so owned is referred to as “ the last owned oonpany ” ; 

{in) the remainder, if one only, is referred to as an 
“ intermediary ” or, if more than one, is referred to as a “ chain 
of intermediaries ” ; 

(c) a company in a series which directly owns ordinary 
share capital of another company in the series is referred to as 
an “ owner 
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(d) any two companies in a series of which one owns 
ordinary share capital of the other directly, and not through 
one or more of the other companies in the series, are referred 
to as being directly related to one another. 

3. Where every owner in a series owns the whole of the 
ordinary share capital of the company to which it is directly 
related, the first owner shall be deemed to own through the 
intermediary or chain of intermediaries the whole of the ordin- 
ary share capital of the last owned company. 

4. Where one of the owners in a series owns a fraction of 
the ordinary share capital of the company to which it is directly 
related, and every other owner in the series owns the whole of 
the ordinary share capital of the company to which it is 
directly related, the first owner shall bo deemed to own that 
fraction of the ordinary share capital of the last owned com- 
pany through the intermediary or chain of intermediaries. 

5. Where — 

(а) each of two or more of the owners in a series owns 
a fraction, and every other owner in the series owns the whole, 
of the ordinary share capital of the company to which it is 
directly related ; or 

(б) every owner in a series owns a fraction of the 
ordinary share capital of the company to which it is directly 
related ; 

the first owner shall bo deemed to own through the inter- 
mediary or chain of intermediaries such fraction of the ordinary 
share capital of the last owned company as results from the 
multiplication of those fractious. 

6 . Where the first owner in any series owns a fraction of 
the ordinary share capital of the last owned company in that 
series through the intermediary or chain of intermediaries in 
that series, and also owns another fraction or other fractions 
of the ordinary share capital of the last owned company, 
either — 

(a) directly ; or 

(b) through any intermediary or intermediaries which is 
not a member or are not members of that series ; or 

(o) through a chain or chains of intermediaries of which 
one or some or all are not members of that series ; or 
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{d) in a case where the series consists of more than three 
companies, through an intermediary or intermediaries which is 
a member or are members of the series, or through a chain or 
chains of intermediaries consisting of some but not all of the 
companies of which the chain of intermediaries in the series 
consists ; 

then, for the purpose of ascertaining the amount of the' 
ordinary share capital of the last owned company owned by the 
first owner, all those fractions shall be aggregated and the first 
owner shall be deemed to own the sum of those fractions. 



THE INDIAN HNANCE ACT, 1940 

(Act No. XVI oP 1940). 

{Beceived the assent of the Qovernor-Oenerat- on the 6th April 1940). 


Inoome-tax 

super-tax. 


and 


7. (1) Subject to the provisions of sub-section (2) — 
(a) income-tax for the year beginning on the 1st 
day of April, 1940, shall be charged at the rates 
specified in Part I of Schedule II to the.Indian Finance Act, 1939. 

(b) rates of super tax for the year beginning on the 1st day of 
April, 1940, shall, for the purposes of Section 55 of the Indian Income- 
tax Act, 1922, be the rates specified in Part II of Schedule II to the 
Indian Finance Act, 1939 : ^ 

Provided that in the case of an association of persons being a Co- 
operative Society, other than the Sanikatta Saltowners ' Society rn the 
Bombay Presidency, for the time being registered under the Co-oper- 
ative Societies Act, 1912, or under an Act of the Provincial Legislature 
governing the registration of Co-operative Societies, the rates of super- 
tax for the year beginning on the Ist day of April, 1940, shall be : — 

(1) On the first Rs. 25,000 of total income Nil. 

(2) On the balance of total income... one anna in 

the rupee, 

(2) In cases to which Section 17 of the Indian Income-tax Act, 
1922, applies, the tax chargeable shall be determined in accordance with 
the provisions of that section with reference to the rates imposed by 
sub-section (1), 

(3) For the purpose of this section and of the rates of tax imposed 

by sub-section (1), the expression “ total income*' means total income 
as determined for the purposes of income-tax or super-tax, as the case 
mayjbe, in accordance with the provisions of the Indian Income-tax 
Act, 1922. * * # * 


^ Parts I and II of Schedule II to the Indian Finance Act, 1939, 
referred to above, are printed below : — 

SCHEDULE II. 

[S«c Section 6]. 

PART I. 

Ratbs of Incomb-tax 

A. In the case of every individual, Hindu undivided family, un- 
registered firm and other association of persons not being a case to 
which paragraph B of this Part applies — 


1. On the first Rs. 1,600 of total income 
3. On the next Rs. 3,600 of total income 

3. On the next Rs. 6,000 of total income 

4. On the n^t Rs. 6,000 of total income 
6. On the balance of total income 


Rate. 

Nil. 

Nine pies in the rupee. 

One anna and three piea in the 
rupee. 

Two annas in the rupee. 

Two annas and six plea in the 
rupee. 
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Provided that — 

(^) no income-tax shall be payable on a total income which 
does not exceed Bs. 2,000 ; 

(ii) the income-tax payable shall in no case exceed half the 
amount by which the total income exceeds Rs. 2,000. 

B. In the case of every company and local authority, and in every 
case in which, under the provisions of the Indian Income-tax Act, 1922, 
income-tax is to be charged at the maximum rate — 

Bate. 

On the whole of total inoome ... Two annas and six pies in the 

rupee. 

PART II. 

Rates op Supkr-tax. 


A. In the case of every individual, Hindu undivided family, un- 
registered firm and other association of persons, not being a case to 
which paragraph B of this Part applies — 


1. On the first Ks. 

2. On the next Rs. 

3. On the uoxi Bs. 

4. On the next Bs. 
6. On the next Bs. 

6. On the next Bs. 

7. On the next Bs. 

8. On the balance < 


35.000 of total inoome 

10.000 of total inoome 

30.000 of total inoome 

70.000 of total inoome 

75.000 of total inoome 

1.50.000 of total income 

1.60.000 of tota' income 
total inoome 


Bate. 

Nil. 

One anna in the rupee. 
Two annas in tho rupee. 
Three annas in the rupee. 
Pour annas in the rupee. 
H'’ive annas in the rupee. 
Six annas in the rupee. 
Seven annas in tho rupee. 


B. In the case of every company and local authority — 

Bate. 

On the whole of total inoome ... One auua in the rupee. 


THE INDIAN FINANCE (No. 2) ACT, 1940. 

(Beceived the assent of the Oovernor-Oeneraljon the 29th November^ 

1940). 

« » « * 

3. (1) Subject to the provisions of this section, the rates of income- 
Inoomo-tax and and the rates of super tax other than super- tax 

super-tax. payable by a company, imposed by sub-section (1) of 

Section 7 of the Indian Finance Act, 1940, shall in respect of the year 
beginning on the let day of April, 1940, be increased by a surcharge 
for the purposes of the Central Government amounting to one-twelfth 
of each such rate, and the rate of super-tax payable by a company 
imposed by the said sub section shall in respect of the same year be 
increased by one-twelfth. 

(2) In making any assessment for the year ending on the Slat day 
of March, 1941, — 

(a) where the total income of an assessee, not being a company, 
inclndes any income chargeable under the head “ Salaries ” or under 
the bead “ Interest on Securities,” or any income from dividends in 
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respeot of which he is deemed under Section 49B of the Indian In- 
come-tax Act, 1922, to have paid income-tax imposed in British India, 
the income-tax payable by the assessee on that part of his total income 
which consists of such inclusions shall be an amount bearing to the 
total amount of income-tax payable according to the rat^s in force 
before the commencement of this Act on his total income the same 
proportion as the amount of such inclusions bears to his total income ; 

(6) Where the total income of an assessee, not being a company, 
includes any income chargeable under the head Salaries ” on which 
super-tax has been or might have been deducted under the provisions of 
sub-section (2) of Section 18 of the Indian Income-tax /.ct, 1922, the 
super-tax payable by the assessee on that portion of his total income 
which consists of such inclusions shall be an amount bearing to the 
total amount of super-tax payable according to the rates in force before 
the commencement of this Act on his total income the same proportion 
as the amount of such inclusions bears to his total income. 

(3) For the purposes of the proviso to sub-section (2) of Section 18 
of the Indian Income-tax Act, 1922, the amount by which any deduc- 
tion made under that sub-section by a person responsible for paying 
any income chargeable under the head “ Salaries falls short of the 
deduction which could have been made had the rates imposed by this 
Act then been in force shall be deemed to be a dehciency arising out of 
a previous deduction or failure to deduct. 

(4) Notwithstanding that the Income-tax OfScer has assessed the 
total income of an assessee and has determined the sum payable thereon 
under Section 23 of the Indian Income-tax Act, 1922, he may proceed 
to determine the further sum payable by such assessee by virtue of sub- 
section (1) of this section, and such further sum shall for the purposes 
of the Indian Income-tax Act, 1922, be deemed to be a sum determined 
under Section 23 of that Act. 


THE INDIAN FINANCE ACT, 1941. 

(ACT No. VII OF 1941).’ 

(Received the assent of the Gov er nor • General on the 
31st March 1941,) 

* * 

lncome-t«x »nd 7. (1) Subject to the provisions of sub-sections 

fluper-tsx. (2) and (3) — 

(a) income-tax for the year beginning on the 1st day of April, 
1941, shall be charged at the rates specified in Part I of Schedule II to 
the Indian Finance Act, 1939, increased in each case by a surcharge for 
the purposes of the Central Government amounting to one-third of 
each flucb rate ; 
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' (6) rates of super-tax for the year beginning on the 1st day of 

* April, 1941, shall, for the purposes of Section 55 of the Indian Income- 
tax Act, 1922, be the rates specified in Part II of Schedule II to the 
Indian Finance Act, 1939, increased — 

(i) in the case of the rate applicable to a company, by a sur- 
charge amounting to one-third of that rate, and 

(ii) in the case of every other rate, by a surcharge for the 
purposes of the Central Government amounting to one third of each 
such rate : 

Provided that in the case of an association of persons being a co- 
operative society, other than the Sanikatta Saltowners’ Society in the 
Bombay Presidency, for the time being registered under the Co-opera- 
tive Societies Act, 1912, or under an Act of the Provincial Legislature 
governing the registration of Co-operative Societies, the rates of super- 
tax for the year beginning on the Ist day of April, 1941, shall be the 
rates of super-tax specified in the proviso to clause (b) of sub-section 
(1) of Section 7 of the Indian Finance Act, 1940, increased in each case 
by a surcharge for the purposes of the Central Government amounting 
to one-third of each such rate. 

(2) In making any assessment for the year ending on the 31 bd day 
of March, 1942, — 

(а) where the total income of an assessee, not being a company, 
includes any income chargeable under the head “ Salaries '' or under the 
head “ Interest on Securities ’’ or any income from dividends in respect 
of which he is deemed under Section 49B of the Indian Income-tax Act, 
1922, to have paid income-tax imposed in British India, the income-tax 
payable by the assessee on that part of his total income which consists 
of such inclusions shall be an amount bearing to the total amount of 
income-tax payable according to the rates applicable under the opera- 
tion of the Indian Finance Act, 1940, read with sub section (1) of Sec- 
tion 3 of the Indian Finance (No. 2) Act, 1940, on his total income the 
same proportion as the amount of such inclusions bears to bis total 
income ; 

(б) where the total income of an assessee, not being a company, 
includes any income chargeable under the head “ Salaries on which 
super-tax has been or might have been deducted under the provisions 
of sub section (2) of Section 18 of the Indian Income-tax Act, 1922, the 
super-tax payable by the assessee on that portion of hie total income 
which consists of such inclusions shall be an amount bearing to the total 
amount of super tax payable accoi ding to the rates applicable under the 
operation of the Indian Finance Act, 1940, read with sub-section (1) of 
Section 3 of the Indian Finance (No. 2) Act, 1940, on his total income 
the same proportion as the amount of such inclusions bears to his total 
income. 

(3) In cases to which Section 17 of the Indian Income-tax Act, 
1922, , applies, the tax chargeable shall be determined as provided in that 
section but with reference to the rates imposed by sub-section (1) of this 
section, and in accordance with the provisions of sub-section (2) of this 
section where applicable. 



INDIAN FINANCE ACT, 1941 


19S 


(4) For the parposes of this section and of the rates of tax imposed 

thereby, the expression “ total income ” means total income as deter* 

mined for the purposes of income-tax or snper-tax, as the case may be, 

in accordance with the provisions of the Indian Income-tax Act, 1922. 
« 

8. (1) In sub-olaase (a) of danse (6) of Section 2 of the Excess 
Oontinuanoo of Profits Tax Act, 1940, for the words and figures “31st 
and rate of Exoesa day of March 1941,“ the words and figures “31st day 
Prefits Tax. March 1942,“ shall be substituted. 

(2) The excess profits tax imposed by Section 4 of the Excess 
Profits Tax Act, 1940, shall, in respect of any chargeable accounting 
period beginning after the Slst day of March, 1941, be an amount equal 
to sixty six and two-thirds per cent, of the amount by which the profits 
of the business during that chargeable accounting period exceed the 
standard profits. 

* ♦ ♦ * 


THE INDIAN FINANCE ACT, 1942. 

Act No. XII op 1942. 

(Received the assent of the Governor- General on the 26th March 1942.) 

Short title and (D This Act may be called the Indian Finance 

extent. Act, 1942. 

(2) It extends to the whole of British India.^ 

♦ ♦ ♦ ♦ 

inoome-tax and ( 1 ) Subject to the provisions of sub-sections 

super-tax. (2) and (3), — 

(a) income-tax for the year beginning on the Ist day of April, 
1942, shall be charged at the rates specified in part I of Schedule II 
increased in the cases to which sub- paragraph (6) of paragraph A and 
paragraph B of that Part apply by a surcharge for the purposes of the 
Central Government at the rate specified therein in respect of each such 
rate of income-tax, and 

(b) rates of super-tax for the year beginning on the 1st day of 
April, 1942, shall, for the purposes of Section 66 of the Indian Income- 
tax Act, 1922, be those specified in Part II of Schedule II increased in 
the cases to which paragraphs A, B and C of that Part apply by a sur- 
charge for the purposes of the Central Government at the rate specified 
therein in respect of each such rate of super-tax. 

(2) In making any assessment for the year ending on the 31st day 
of March, 1943, — 

(a) where the total income of an assessee, not being a company, 
includes any income chargeable under the head “ Salarie8“ or under the 

l. Extended to British BaluobisUn by Hotlfioation No. 61F dated the 7th April 1943. 

E-IS 
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head “Interest on Securities “ or any income from dividends in respect 
of which he is deemed under Section 49B of the Indian Income-tax 
Act, 1922, to have paid income-tax imposed in British India, the 
income-tax payable by the assessee on that part of his total income 
which consists of such inclusions shall be an amount bearing the 
total amount of income-tax payable according to the rates applicable 
under the operation of the Indian Finance Act, 1941, on his total in- 
come the same proportion as the amount of such inclusions bears to his 
total income; 

(6) where the total income of an assessee, not being a company, 
includes any income chargeable under the head “ Salaries ” on which 
super-tax has been or might have been deducted under the provisions of 
sub-section (2) of Section 18 of the Indian Income-tax Act, 1922, the 
super-tax payable by the assessee on that portion of his total income 
which consists of such inclusions shall be an amount bearing to the 
total amount of super-tax payable according to the rates applicable 
under the operation of the Indian Finance Act, 1941, on his total in- 
come the same proportion as the amount of such inclusions bears to his 
total income. 

(3) In cases to which Section 17 of the Indian Income-tax Act, 
1922, applies, the tax chargeable shall be determined as provided in that 
section but with reference to the rates imposed by sub-section (1) of 
this section, and in accordance with the provisions of sub-section (2) of 
this section where applicable. 

(4) For the purposes of this section and of the rates of tax imposed 
thereby, the expression “ total income’* means total income as deter- 
mined for the purposes of income-tax or super-tax, as the case may be, 
in accordance with the provisions of the Indian Income-tax Act, 1922. 

(6) Notwithstanding anything contained in sub-section (1) or sub- 
section (2) no tax shall be payable in cases to which sub-paragraph (a) 
of paragraph A of Part I of Schedule II applies where the assessee 
deposits with the Ceutral Government in such manner and in accord- 
ance with such conditions as the Central Government may by rule 
prescribe for the purposes of this sub-section an amount representing 
not less than one rupee for every complete unit of twenty-five rupees 
by which his total income exceeds seven hundred and fifty rupees: 

Provided that where the total income includes any income charge- 
able under the head “Salaries’* or under the head “Interest on 
-Securities” or any income from dividends in respect of which he is 
deemed under Section 49B of the Indian Income-tax Act, 1922, to have 
paid income-tax imposed in British India, the amount to be deposited 
by the assessee in order to obtain the exemption conferred by this sub- 
section shall be an amount bearing to the minimum required to be 
deposited under the foregoing provisions of this sub-section the same 
proportion as the amount of his total income diminished by the amount 
of such inclusions bears to the. amount of his total income. 

(6) A deposit made in accordance with the provisions of sub- 
seotion (5) shall not in any way be capable of being charged and shall 
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not be liable to attachment under any decree or order of any Civil, 
Revenue or Criminal Court in respect of any debt or liability incurred 
by the depositor and neither the Official Assignee nor any receiver 
appointed under the Provincial Insolvency Act, 1920, shall be entitled 
to, or have any claim on any such deposit. 

(7) Where, the total income of an assessee referred to in sub- 
paragraph (b) of paragraph A of Part I of Schedule II does not exceed 
six thousand rupees, an amount representing one rupee for every com- 
plete unit of two hundred rupees of his total income as reduced by the 
deductions, if any, allowed under the second proviso to sub-section (1) 
of Section 7, Section 16 and sub-section (1) of Section 68P of the 
Indian Income-tax Act, 1922, shall be funded for the assessee’s benefit 
and shall be paid to him on such date, not more than twelve months 
after the termination of the present hostilities, as the Central Govern- 
ment may fix : 

Provided that nothing in this sub-section shall apply to any part of 
total income to which clause (a) of sub-section (2) applies. 

Explanation. — In computing the amount to be funded under this 
sub-section if there is an incomplete unit amounting to one hundred 
rupees or more it shall be reckoned as a complete unit of two hundred 
rupees. 

9. (1) In sub clause (a) of clause (6) of Section 2 of the Excess 
Gontinuanoe of Profits Tax Act, 1940, for the words and figures 

aud rate of Excess “ 31st day of March, 1942'* the words and figures 
Profits Taj.. 31st di^y of March, 1943’* shall be substituted, 

(2) The excess profits tax imposed by Section 4 of the Excess Pro- 
fits Tax Act, 1940, shall, in respect of any chargeable accounting period 
beginning after the 3l8t day of March, 1942, be an amount equal to 
sixty-six and two-thirds per cent, of the amount by which the profits 
of the business during that chargeable accounting period exceed the 
standard profits. 

10. (1) If before the Ist day of July, 1942, or within thirty days 
Pundiug of one. ^f the date on which any excess profits tax, charged 

tenth of Excess Pro. under the provisions of the Excess Profits Tax Act, 
1940, at the rate of sixty-six and two-thirds per cent, 
becomes payable, whichever of these dates is later, a further sum not 
exceeding one-fifth of the amount of the said excess profits taxis de- 
posited with the Central Government, the Central Government shall 
repay, at such date and subject to such conditions as it may hereafter 
determine, so much of the said excess profits tax as shall be equal to 
one-tenth of the amount thereof or to one-half of such further sum 
deposited, whichever is the less : 

Provided that, if the said excess profits tax is thereafter reduced, 
whether by relief given in respect of a deficiency of profits, or by relief 
given in respect of double excess profits taxation or otherwise, and 
whether by refund or otherwise, the portion of the tax to be repaid 
under this section shall be correspondingly reduced ; 
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Provided farther that if the said excess profits tax is so reduced, 
the maximum sum that may be deposited with the Central Government 
under this section shall also be correspondingly reduced : 

Provided further that the provisions of this section shall apply in 
respect of excess profits tax to which the section applies which became 
payable before the commencement of this Act if the further sum refer- 
red to herein is deposited before the Ist day of July, 1942: 

Provided further that in relation to excess profits tax payable 
under the Excess Profits Tax Act, 1940, in respect of any profits which 
are also liable to assessment to excess profits tax under the law in force 
in the United Kingdom it shall be unnecessary to deposit the further 
sum referred to in this section, and the amount repayable by the 
Central Government under this section shall, subject to the first proviso 
be one tenth of the amount of the excess profits tax payable at the rate 
of sixty-six and two-thirds per cent, under the Excess Profits Tax Act, 
1940: 

^[Provided further that in respect of chargeable accounting periods 
ending after* the Slst day of December, 1943, the amount repayable 
under this sub-section shall, subject to the provisions of the first of the 
foregoing provisos, be calculated by reference to the amount of the 
excess profits tax paid, and not by reference to the further amount 
deposited under this section.] 

(2) Any sum deposited with the Central Government under sub- 
section (1) shall carry simple interest at the rate of two per cent, per 
annum and shall be repaid within twelve months of the date of termi- 
nation of the present hostilities. 

(3) The Central Government may, by notification in the official 

Gazette, make rules for carrying out the purposes of this section and for 
prescribing the manner and conditions referred to in sub-section (6) of 
Section 8. * ♦ ♦ 

SCHEDULE II. 

Section 8.) 

PART I. 

Bates of Income-tax. ^ 

A. — In the case of every individual, Hindu undivided family, 
unregistered firm and other association of persons not being a case to 
which paragraph B of this Part applies : — 

(a) Where the total income does not exceed Bs. 2,000 — 

Bate. 

1. On the first Rs. 760 of total inoome . NU 

2. On the next Rs. 1,260 of total inoome . Six pies in the rupee. 

Provided that no tax shall be payable on a total in- 
come which does not exceed Bs. 1,600 

(&) Where the total income exceeds Bs. 2,000 — 

Rate. Bnroharge 

1. On the first Bs. 1,500 of total inoome • NU. NU. 

2. On the next Bs. 8,600 of total income . Bine pies in the rupee. Six pies in the rupee. 


vH, This proviso was added by the Indian Finance Act, 1944, 
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8, On the next Bs. 6,000 of total inoome . One anna and three Nine pies in the rupee. 

pies in the rupee. 

4. On the next Rb. 6,000 of total inoome • Two annas in the One anna and two 

rupee. pies in the rupee. 

6. On the balance of total inoome • Two annas and six One anna and three 

pies in the rupee. pies in the rupee. 

B. — In the case of every company and local authority, and in every 
case in which under the provision^ of the Indian Income-tax Act, 1922, 
Income-tax is to be charged at the maximum rate — 

Bate Surcharge. 

On the whole of total inoome . Two annas and six One anna and three 

pies in the rupee. pies in the rupee. 

PART IL 


Bates of Super-tax. 

A. — In the case of every individual, Hindu undivided family, 
unregistered firm. and other association of persons, not being a case to 
which paragraph B and G of this Part apply — 


1. On the first Bs. 25,000 of total inoome . 

3. On the next Bs. 10,000 of total inoome . 

5. On the next Bs. 30,000 of total inoome , 

4. On the next Bs. 70,000 of total inoome . 

6. On the noxt Rs. 75,000 of total inoome . 

6. On the next Bs. 1,50,000 of total inoome . 

7. On the next Hs. 1,60,000 of total in- 

oome. 

6, On the balance of total inoome. 


Rate. Suroharge 

m m 

One anna in the rupee. Six pies in the rupee. 

Two annas in the One anna in the rupee, 
rupee. 

Three annas in the One anna and six 
rupee. . pies in the rupee. 

Four annas in the - Two annas in the 
rupee. rupee. 

Five annas in the Two annas and six pies 
rupee. in the rupee. 

Six annas in the rupee. Three annas in the 
rupee. 

Seven annas in the Three annas and six 
rupee. pies in the rupee. 


B. — In the case of every local authority — 

Bate. Suroharge. 

On the whole of total inoome. One anna in the rupee. Six pies in the rupee. 

C. — In the case of an association of persons being a co-operative 
society, other than the Sanikatta Saltowners’ Society in the Bombay 
Presidency, for the time being registered under the Co-operative Socie- 
ties Act, 1912, or under an Act of the Provincial Legislature governing 
the Registration of Co-operative Societies— 

Bate. Suroharge. 

1. On the first Bs, 25,000 of total inoome. MZ, Nil, 

a. On the balance of total inoomo. One anna in the rupee. Six pies in the rupee. 

D. — In the case of every company — 

Bat., 

On the whole of toLal inoome. One anna and six pies 

in the rupee. 


THE INDIAN FINANCE ACT, 1943. 

(Act Vlll of 1943). 

[Received the assent of the Governor-General on the 
29th March, 1943.] 

Short title and called the Indian Finance 

extent. Act, 1948. 
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(2) It extends to the whole of British India. 

* * ♦ 

luoome-tax aud U) Subject to the provisions of sub-sections (2) 

super-tax. and (3),— 

(a) income-tax for the year beginning: on the 1st day of April 
1943, shall be charged at the rates specified in Part I of Schedule II in- 
creased in the cases to which sub-paragraph (b) of paragraph A and 
paragraph B of that Part apply by a surcharge for the purposes of the 
Central Government at the rate specified therein in respect of each such 
rate of income tax, and 

(b) rates of super tax for the year beginning on the 1st day of 
April, 1943, shall, for the purposes of Section 65 of the Indian In- 
come-tax Act, 1922, be those specified in Part II of Schedule II in- 
creased in the cases to which paragraphs A, B and C of that Part apply 
by a surcharge for the purposes of the Central Government at the rate 
specified therein in respect of each such rate of super-tax. 

(2) In making any assessrntnt for the year ending on the Slst day 
of March, 1944, — 

(a) Where the total income of an assessee, not being a com- 
pany, includes any income chargeabl(3 under the head ** Salaries ” or 
under the head Interest on Securities ** or any income from dividends 
in respect of which ho is deemed under Section 49B of the Indian In- 
come-tax Act, 1922, to have paid income-tax imposed in British India, 
the income-tax payable by theassessce on that part of his total income 
which consists of such inclusions shall be an amount bearing to the 
total amount of income-tax payable according to the rates applicable 
under the operation of the Indian Finance Act, 1942, on his total in- 
come the same proportion as the amount of such inclusions bears to 
his total income ; 

(b) where the total income of an assesst'e, not being a company, 
includes any income chargeable under the head “ Salaries on which 
super-tax has been or might have been deducted under the provisions 
of sub section (2) of Section 18 of the Indian Income-tax Act, 1922, the 
super-tax payable by the assessee on that portion of his total income 
which consists of such inclusions shall be an amount bearing to the 
total amount of super-tax payable according to the rates applicable 
under the operation of the Indian Finance Act, 1942, on his total income 
the same proportion as the amount of such inclusions bears to his total 
income. 

(3) In cases to which Section 17 of the Indian Income-tax Act, 
1922, applies, the tax chargeable shall be determined as provided in 
that section but with reference to the rates imposed by sub-section (1) 
of this section, and in accordance with the provisions of sub-section (2) 
of this section where applicable. 

(4) For the purposes of this section and of the rates of tax 
imposed thereby, the expression “ total income means total income 
as deterrnined for the purposes of income-tax or super-tax, as the case 
may be, in accordance with the provisions of the Indian Income tax 
Act) 1922. 
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(5) Notwithstanding anything contained in sub-section (1) or sub- 
sebtion (2) no tax shall be payable in cases to which sub-paragraph (a) 
of, Paragraph A of Part I of Schedule II applies where the assessee 
deposits with the Central Government in such manner and in accor- 
dance with such conditions as the Central Government may by rule 
prescribe for the purposes of this sub-section an amount representing 
not less than one rupee for every complete unit of twenty-five rupees 
by which his total income exceeds seven hundred and fifty rupees. 

(6) A deposit made in accordance with the provisions of sub- 
section (5) shall not in any way be capable of being charged and shall 
not be liable to attachment under any decree or order of any Civil, 
Bfcvenue or Criminal Court in respect of any debt or liability in- 
curred by the depositor and neither the Official Assignee nor any 
receiver appointed under the Provincial Insolvency Act, 1920, shall be 
entitled to or have any claim on any such deposit. 

(7) Where the total income of an assessee referred to in sub- 
paragraph (6) of paragraph A of Part I of Schedule II does not exceed 
six thousand rupees, an amount representing one rupee for every 
complete unit of two hundred rupees of his total income as reduced by 
the income, if any, exempt from tax under any provision of the Indian 
Incomc'tax Act, 1922, or any notification issued thereunder shall be 
funded for the assessee’s benefit and shall be paid to him on such date, 
not more than twelve months after the termination of the present 
hostilities, as the Central Government may fix. 

Explanation — In computing the amount to be funded under this 
sub-section if there is an incomplete unit amounting to one hundred 
rupees or more it shall be reckoned as a complete unit of two hundred 
rupees. 

(8) Notwithstanding anything contained in sub-section (7) of 
Section 8 of the Income Finance Act, 1942, the amount to be funded 
under that sub-section for the assessee’s benefit in respect of any 
assessment for the year ending on the 31st day of March, 1943, shall be 
calculated on his total income as reduced by the income, if any, 
exempt from tax under any provision of the Indian Income-tax Act, 
1922, or any notification issued thereunder. 

(9) The Central Government may, by notification in the official 
Gazette, make rules prescribing the manner and conditions referred to 
in sub-section (6). 


Continuance of sub-clause (a) of clause (6) of Section 2 of 

and rate of eicoess the Excess Profits Tax Act, 1940, for the words and 
profits tax. figures “ Slst day of March, 1943 the words and 

figures “ Slst day of March, 1944” shall be substituted. 

(2) The excess profits tax imposed by Section 4 of the Excess 
Profits Tax Act, 1940, shall, in respect of any chargeable accounting 
period beginning after the 31st day of March, 1943, be an amount equal 
to sixty-six and two* thirds per cent, of the amount by which the profits 
of the business during that chargeable accounting period exceed the 
standard profits. 


words 


the Excess 
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SCHEDULE II. 

(See Section S.) 

Bates of Income-tax, 

PART I. 

A. — In the case of every individual, Hindu undivided family, 
unregistered firm and other association of persons not being a case to 
which paragraph B of this Part applies : — 

(а) Where the total income does not exceed Rs. 2,000 — 

Rate. 

1. On the first Rs. 760 of total income Nil, 

3. On the next Rs. 1,360 of total inoome Six pies in the rupee. 

Provided that no tax shall be payable on a total 
income which does not exceed Bs. 1,600. 

(б) Where the total income exceeds Rs. 2,000 — 

Rate. Surcharge. 

1. On the first Rs. 1,600 of total income . Nil. Nil, 

2. On the next Rs. 3.600 of total income . Nine pies in the rupee. Six pies in the rupee. 

3. On the next Rs, 6,000 of total income . One anna and three Ten pies in the rupee. 

pies in the rupee. 

4. On the next Rs. 5,000 of total inoome . Two annas in the One anna and four pies 

rupee in the rupee. 

6. On the balance of total income . Two annas and six One anna and eight 

pies in the rupee, pies in the rupee. 

B. — In j;he case of every company and local authority, and in every 
case in which under the provisions of the Indian Income-tax Act, 1922, 
income-tax is to be charged at the maximum rate — 

Rate. Surcharge. 

On the whole of total inoome . Two annas and six One anna and eight 

pies in the rupee. pies in the rupee. 

PART II. 

Rates of Super-tax, 

A. — In the case of every individual, Hindu undivided family, un- 
registered firm and other association of persons, not being a case to 
which paragraphs B and C of this Part apply — 

Rate. Surcharge. 

1. On the first Rs. 35.000 of total inoome. Nil, Nil, 

2. On the next Rs. 10,000 of total income One anna in the rupee. One anna in the rupee. 

3. On the next Rs. 20,000 of total inoome. Two annas in the One anna and six pies 

rupee. in the rupee. 

4. On the next Rs. 70,000 of total inoome. Three annas in the Two annas in the rupee. 

. rupee. 

5. On the next Rs. 76,000 of total inoome. Four annas in the Two annas and six pies 

rupee. in the rupee. 

6. On the next Rs. 1,60,000 of total in- Five annas in the Three annas in the 

come. rupee, rupee. 

7. On the next Rs, 1,50,00 of total in< Six annas in the Three ^ annas in the 

oomo. rupee. rupee. 

8. On the balance of total inoome. Seven annas in the Three annas and six 

rupee. pies in the rupee. 

B. — In the case of every local authority — 

Rate. Surcharge. 

On the whole of total inoome. One anna in the rupee. One anna in the rupee. 

C. — Iq the case of an asBOoiation of persons being a co-operative 
society, other than the Sanikatta Saltowners’ Society in the Bombay 
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Presidency, for the time being registered under the Co-operatiye 
Societies Act, 1912, or under an Act of the Provincial Legislature 
governing the registration of Co-operative Societies — 

Rate Surcharge 

1. On tho first Rs. 26,000 of total income. iVtZ. NU, 

2. On the balance of total income. One anna in the rupee. One anna in the rupee 

D. — In the case of every company — 

Rate. 

On the whole of total income. Two annas in the 

rupee. 

THE INDIAN FINANCE ACT, 1944 

(Act No. XII of 1944). 

{Received thefissent of the Governor- General on 31st March^ 1944). 

The following Act has been assented to by the Governor-General 
under the provisions of clause (b) of sub-section (1) of Section 67B of 
the Governinont of India Act, as set out in the Ninth Schedule t^ the 
Government of India Act, 1935, and has been expresse'd to be made by 
the Governor-General under the provisions of sub- section (2) of the 
section. 

An Act to give effect to the financial proposals of the Central Government 
for the year beginning on the 1st day of Aprils 1944. 

Whereas it is expedient to fix the duty on salt manufactured in, or 
imported by land into, liritish India, to fix maximum rates of postage 
under tlie Indian Post Office Act, 1898 (VI of 1898), to continue for a 
further period of one year the additional duties of customs imposed by 
Section 6 of the Indian Finance Act, 1942 (XII of 1942), and to in- 
crease certain of those duties, to alter the duty of excise on tobacco 
and to impose duties of excise on betel-nuts, coffee and tea, to fix rates 
of income-tax and super-tax, and to continue the charge and levy of 
excess profits tax and make certain additional provisions relating 
thereto ; 

It is hereby enacted as follows : — 

i. Short title and extent. — (1) This Act may be called the Indian 
Finance Act, 1944. 

(2) It extends to the whole of British India, 

» * * ♦ 

6. Income-tax and super-tax. — (1) Subject to the provisions of sub- 
sections (2), (3) and (5), — 

(а) income-tax for the year beginning on the Ist day of April, 
1944, shall be charged at the rates specified in Part I of the Second 
Schedule increased in each case by a surcharge for the purposes of the 
Central Governflaent at the rate specified therein in respect of each 
such rate of income tax, and 

(б) rates of super-tax for the year beginning on the Ist day of 
April, 1944, shall, for the purposes of section 65 of the Indian Income- 
tax Act, 1922 (XI of 1922), be those specified in Part II of the Second 
Schedule increased in the oases to which paragraphs A, B and 0 of 

Bl— 13 A 
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that Fart apply by a surcharge for the purposes of the Central 
Government at the rate specified therein in respect of each such rate 
of super-tax. 

(2) In making any assessment for the year ending on the 31st day 
of March, 1946, — 

(а) where the total income of an assessee, not being a company, 
includes any income chargeable under the head “ Salaries’* or under 
the head “ Interest on Securities ** or any income from dividends in 
respect of which he is deemed under section 49 B of the Indian Income- 
tax Act, 1922 (XI of 1922), to have paid income-tax imposed in British 
India, the income-tax payable by the assessee on that part of his total 
income which consists of such inclusions shall be an amount bearing 
to the total amount of income-tax payable according to the rates 
applicable under the operation of the Indian Finance Act, 1943 (VIII of 
1943), on his total income the same proportion as the ?imount of such 
inclusions bears to his total income; 

(б) where the total income of an assessee, not being a company, 
includes any income chargeable under the head Silarirs ** on which 
super-tax has been or might have be(3n deducted under the provisions of 
sub-section (2) of section 18 of the Indian Income-tax Act, 1922 (XI of 
1922), the super-tax payable by the assessee on that portion of his total 
income which consists of such inclusions shall be an amount bearing 
to the total amount of super tax payabK* according to the rates 
applicable under the operation of the Indian Finance Act, 1943 (VIII 
of 1943), on his total income the same proportion as the amount of 
such inclusions bears to his total income. 

(3) In making any asse'^sment for the year ending on the Slst day of 
March, 1944, or the year ending on the 31st day oi March, 1946,- — 

(а) where the total income of a company includf^s any profits 
and gains from life insurance business the super-tax payable by the 
company on that part of its total income which consists of such 
inclusion shall be in the case of an assessment for the first mentioned 
year at the rate of one anna and one pie in the rupee and in the case 
of an assessment for the second mentioned year at the rate of nine pie's 
in the rupee ; 

(б) where the total income of an assessee, not being a company, 
includes any profits and gains from life insurance business the income- 
tax and super-tax payable by the assessee on that part of his total 
income which consists of such inclusion shall be an amount bearing to 
the total amount of such taxes payable according to the rates applicable 
under the operation of the Indian Finance Act, 1942 (XII of 1942), on his 
total income the same proportion as the amount of such inclusion 
bears to his total income, so, however, that if the aggregate of the taxes 
so computed in respect of such inclusion exceeds the aggregate of the 
taxes on the same income payable by a company und^r the operation 
of the Indian Finance Act, 1942 (XII of 1942), the taxes payable on 
such inclusion shall be computed at the rates applicable to a company 
under the operation of tHe said Act. 

(4) Where any assessment for the year ending on the 31st day of 
March, 1944, to which clause (a) or (b) of snb-section (8) is applicable 
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has been completed at the rates of tax in operation under the Indian 
Finance Act, 1943 (VIII of 1943), it shall be received by the Income- 
tax OfiScer in accordance with the provisions of clause (a) or (b), as the 
case may be, of sub section (3) and the excess tax paid, if any, shall be 
refunded. 

(5) In cases to which Section 17 of the Indian Income-tax Act, 1922 
(XI of 1922), applies, the tax chargeable shall be determined as provided 
in that section but with reference to the rates imposed by sub^section (1) 
of this section, and in accordance with the provisions of sub-sections 
(2) and (3) of this section where applicable. 

(6) For the purposes of this section and of the rates of tax imposed 
thereby, the expression “ total income means total income as deter- 
mined for the purposes of income-tax or super-tax, as the case may be, 
in accordance with the provisions of the Indian Income-tax Act, 1922 
(XI of 1922). 

(7) Where the total income of an assessee referred to in paragraph 
A of Part I of the Second Schedule does not exceed six thousand rupees, 
an amount representing one rupee for every complete unit of two 
hundred rupees of his total income as reduced by the income, if any, 
exempt from tax under any provision of the Indian Income-tax Act, 
1922 (XI of 1922), or any notification issued thereunder shall be 
funded for the assessee’s benefit and shall be paid to him on such date, 
not more than twelve months after the termination of the present 
hostilities, as the Central Government may fix. 

Explanation. — In computing the amount to be funded under this 
sub-section if there is an incomplete unit amounting to one hundred 
rupees or more it shall be reckoned as a complete unit of two hundred 
rupees. 

(8) The provisions of Section 23A of the Indian Income-tax Act, 
1922 (XI of 1922), shall not apply in respect of profits and gains of 
the previous year for the assessment for the year ending on the 31st 
day of March, 1946. 

7. Continuance of and rate of excess profits tax. — (1) In sub-clause 
(a) of clause (6) of Section 2 of the Excess Profits Tax Act, 1940 (XV 
of 1940), for the words and figures “ Slst day of March, 1944,*' the 
words and figures diet day of March, 1945,” shall be substituted. 

(2) The excess profits tax imposed by Section 4 of the Excess 
Profits Tax Act, 1940 (XV of 1940), shall, in respect of any chargeable 
accounting period beginning after the Slst day of March, 1944, be an 
amount equal to sixty-six and two thirds per cent, of the amount by 
which the profits of the business during that chargeable accounting 
period exceed the standard profits. 

8, Further provisions respecting excess profits tax. — (1) In sub- 
rule (1) of rule 2 of the Second Schedule to the Excess Profits Tax Act, 
1940 (XV of 1940),— 

(a) for the words ” and in particular any debt for income-tax 
or super-tax or for excess^ profits tax in respect of the business shall be 
deducted ” the following shall be substituted, namely : — 
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“ and in particular there shall be deducted any debts incurred 
in respect of the business for income-tax or super-tax or excess profits 
tax, or for advance payments due under any provision of the Indian 
Income-tax Act, 1922 (XI of 1922), or for any further sum payable in 
relation to excess profits tax under Section 2 of the Excess Profits 
Tax Ordinance, 1943 (XVI of 1943) ; 

(6) after clause (b) of the proviso the lollowing clauses shall be 
inserted, namely : — 

“ (c) in the case of any advance payment due under any provi- 
sion of the Indian Income-tax Act, 1922 (XI of 1922), on the date on 
whiclT, under the provisions of that section, the payment first became 
due ; 

(d) in the case of any further sum payable in relation to excess 
profits tax under Section 2 of the Excess Profits Tax Ordinance, 1943 
(XVI of 1943), on the date on which, under the provisions of that 
section, the further sum became payable.’* 

(2) To sub-section (1) of Section li of the Indian Finance Act, 
1942 (XII of 1942), the following proviso shall be added, namely : — 

“Provided further that in respect of chargeable accounting periods 
ending after the 31st day of December, 1943, the amount repayable 
under this sub-section shall, subject to the provisions of the first of the 
foregoing provisos, be calculated by reference to the amount of the 
excess profits tax paid, and not by reference to the further amount 
deposited under this section.” 

(3) In Section 2 of the Excess Profits Tax Ordinance, 1943 (XVI 
of 1943),— 

(a) to sub-section (1) the following provisos shall be added, 
namely : — 

“ Provided that, in respect of any chargeable accounting period 
ending after the 31st day of December, 1943, the provisions of this sub- 
section shall have effect as if, in relation to any person who is a 
company, for the words ‘ one-fifth ’ the word * nineteen-sixtyfourths * 
were substituted and as if, in relation to any other person, for the 
words ‘ one-fifth ’ the words ‘seventeen-sixtvfourtlis ' were substituted : 

Provided further that if, in respect of any chargeable accounting 
period ending after the Slst day of December, 1943, a person who has 
deposited a further sum equal to seventeen-sixtyfourths of the excess 
profits tax payable shows that the amount of the income-tax and super- 
tax payable in respect of the excess profits arising in such period ex- 
ceeds fifteen-sixtyfourths of the amount of the excess profits tax payable, 
so much of the deposit shall be refunded as will spcure that the total of 
the deposit made and the income-tax and super- tax payable in respect 
of the excess profits arising in such period does not exceed one-half <Jf 
the excess profits tax payable.” 

(b) after sub-section (1) the following sub-section shall be inserted, 
namely : — 

“ (lA) In respect of any chargeable accounting period ending after 
the 31st day of December, 1943, in respect of which a provisional 
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assessment of excess profits tax is made under Section 14A of the 
Excess Profits Tax Act, 1940 (XV of 1940), the person liable to pay 
such excess profits tax shall deposit in the manner laid down in sub- 
section (1) a further sum equal to nineteen-sixtyfourths of the amount 
of the said excess profits tax if such person is a company and seventeen- 
sixtyfourths of the said amount if such person is not a company; and 
the provisions of sub-sections (6) and (7> of the said Section 14A shall 
apply to any payment made under this sub-section as they apply to a 
payment of excess profits tax.*'; 

(c) in sub-section (4) for the words, brackets and figure “ sub- 
section (1) of this section where they occur for the fi. st time, the 
words, brackets, figures and letter “ sub-section (1) or (lA) of this 
section** shall be substituted. 

« « « 

THE SECOND SCHEDULE. 

(See Section 6.) 

PAET I. 

Rates of Income-tax, 

A. — In the case of every individual, Hindu undivided family, un- 
registered firm and other association of persons not being a case to 
which paragraph B of this Part applies : — 

Bate. SuroUarge. 

1. On the Srst Rs. 1,600 of total inoome ... Nil, Nil. 

2. On the next Re. 3,500 of total inoome ... Nine pies in the Six pies in the 

rupee. rupee. 

3. On the next Rs. 6,000 of total inoome ... One anna and Ten pies In the 

three pies in rupee, 

the rupee. 

4. On the next Bs. 5,000 of total income ... Two annas in the One anna and 

rupee. six pies in the 

rupee, 

5. On the balance of total inoome ... Two annas and Two annas in 

six pies in the the rupee, 

rupee. 

Provided that — 

(i) no income-tax shall be payable on a total income which 
does not exceed Rs. 2,000; 

(ii) the income-tax payable shall in no case exceed half the amount 
by which the total income exceeds Rs. 2,000. • 

B. — In the case of every company and local authority, and in 
every case in which under the provisions of the Indian Income-tax 
Act, 1922, income-tax is to be charged at the maximum rate — 

Rate. SurohArge. 

On the whole of total inoome ... Two annas and six Two annas in the 

pies in the rupee. rupee. 
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Rates of Super-tax. 

A. — In the case of every individual, Hindu undivided family, un- 
registered firm and other association of persons, not being a case to 
v^hich paragraphs B and C of this Part apply — 

* Rate. Suroharge. 

1, On the first )U. 26,030'of total inoomo ... Nil. Nil. 

2s On the next Us. 10,000 of total income ... One anna in the Oue anna in the 

rupee. rupee. 

8. On the next Rs. 20,000 of tot%l income ... Two annas in Two annas in the 

the rupee. rupee. 

4. On the next Ks. 70,000 of total income ... Three annas in Two annas and six 

the rupee. pies in the rupee. 

5. On the next Rs. 76,000 of total income ... Four annas in the Three annas in the 

rupee. rupee. 

6. On the next Rs. 1,50,000 of total income ... Five annas in the Three annas in the 

rupee. rupee. 

7. On the next Rs. 1,60,000 of total income ... Six annas in the Three annas in the 

rupee. rupee. 

8. On the balance of total income ... Seven annas in Three annas and six 

the rupee. pies in the rupee. 

B. — lu the case of every local authority — 

Rate. Surcharge. 

On the whole of total income ... One anna in the One anna in the 

rupee. rupee. 

C. — In the case of an association of persons being a co-operative 
society, other than the Sanikatta Saltowners * Society in the Bombay 
Presidency, for the time being registered under the Co-operative Socie- 
ties Act, 1912, or under an Act of the Provincial Legislature governing 
the registration of Co-operative Societies — 

Rate. Surcharge. 

l»Oti the first Rs. 26,000 of total income ... Nil. Nil, 

2. On the balance of total iuoome ... One anna in the One anna in the 

rupee, rupee. 

D. — In the case of every company — 

Rate. 

On the whole of the total income ... Three annas in the rupee. 

Provided that a rebate of one anna in the rupee shall be allowed 
on the total income as reduced by the amount of any dividend declared 
in British India in respect of the profits of the previous year for the 
assessment for the year ending on the Slst day of March, 1945, not 
being a dividend payable at a fixed rate or a dividend declared on or 
before the 29fch day of February, 1944, by a company to which but for 
sub-section (8) of Section 6 of this Act, Section 23A of the Indian 
Income-tax Act, 1922 (Xl of 1922), would be applicable. 
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Notification No, 1 dated the 28th September 1940, 

In exercise of the powers conferred by Section 27 of the Excess 
Profits Tax Act, 1940 (XV of 1940), the Central Board of Revenue 
makes the following rules, namely : — 

1. These Rules may be called the Excess Profits 

Short title. 

Definitions. 2. In these Rules — 


(i) “the Act** means the Excess Profits Tax Act, J940 (XV of 

1940); 

(ii) “ applied section *' means a section of the Indian Income-tax 
Act, 1922, applied by Section 21 of the Act and rule 3 ; 

(iii) “ Form '* means a form as set out in the Schedule to these 

Rules. 


of 

Indian Inoome-tax 
Act. 1922. 


Gonor^I Modifioa- 
tione. 


The provisions of Sections 4 A, 4B, 10, 18, 24B, 29, 36 to 44C 
Adaptation of (inclusive), 45 to 48 (inclusive), 49E, 49P, 60, 64, 61 
to 63 (inclusive) and 66 to 67A (inclusive) of the 
Indian Income tax Act, 1922, shall apply with the 
following modifications, namely : — 

^ [(i) All references to “ this Act** except those in the proviso to 
clause (iii) of sub section (2) of Section 10, the first 
proviso to sub-section (1) of Section 42, Section 44A, 
and in sub-section (!) of Section 64 where they last 
occur, shall be construed as references to “the Act**. 

(ia) All references to “ income-tax ** except those in the expres- 
sion “Income-tax practitioner’* occurring in sub-section (1) of Sec- 
tion 61, in clause (ztj) of ^ub-secticn (2) of Section 61 and in sub 
clause (a) of clause (t?;) of ' ub-section (2) of Section 61, shall be con- 
strued as references to “ excess profits tax ”.J 

Modification of (h) In Section 10 : 

Section 10 (a) clauses (b) and (c) of the proviso to clause 

(vi) of sub-section (2) shall be omitted; 

(b) for sub-scction (7) the following sub-section shall be substi- 
tuted, namely : — 

“ (7) Notwithstanding anything to the contrary in this section or 
in the Excess Profits Tax Act, 1940, the profits of any business of 
insurance, other than life insurance, shall be computed in accordance 
with the rules contained in the Schedule to the Indian Income-tax Act, 
1922, in so far as they are applicable to^uch business **, 

(ii) In Section 13 the word and figures “and 12“ 


Modification of 
Section 13. 


shall be omitted. 


Modifioatlon oi (iv) In Section 24B 

Section 24B. (a) in sub-section (2) — 

(1) the words and figures “before the publication of the notice 
referred to iti sub section (1) of Section 22 or” shall be omitted, and 


(1) Clauees (i) and (ia) were substituted by Notification No. 16 dated the 12th April 1941, 
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(2) for the words and figures “ sub-section (2) of Section 22 or 
Section 34 wherever they occur the words and figures “ sub-sec- 
tion (1) of Section 13 or Section 15 of the Excess Profits Tax Act, 
1940 ”, shall be substituted ; 

^ [(3) for the words ” total income ” the words ” excess profits ” 
shall be substituted]. 

(b) in sub section (3) — ■ 

(1) for the word and figures '‘Section 22” the words and figures 
“ sub-section (1) of Section 13 of the Excess Profits Tax Act, 1940 ” 
shall be substituted ; and 

(2) for the words and figures “ Sections 22 and 23 ” the words 
and figures ” sub-section (2) of Section 13 of the Excess Profits Tax 
Act, 1940 ” shall be substituted. 

^[(3) for the words “ total income” the words “ excess profits ” 
'^hall be substituted]. 

(v) In Section 37, for the words this Chapter ” the words, figures 

Modification of brackets “ Sections 8 to 20 (inclusive) of the 

Beotion 37. Kxcess Profits T.tx Act, 1940 ” shall be substituted. 

Modification of (^i) For Section 40 the following section shall be 
Section 40. substituted, namely : — 

“ 40. In the cas<» of any agent of any person residing out of British 
India, being entitled to receive on behalf of such person any profits 
chargeable under the Excess Profits Tax Act, 1940, the tax shall be 
levied upon and recoverable from such agent in like manner and to the 
same amount as it would be leviable upon and recoverable from such 
person if resident in British India and in direct receipt of such profits, 
and all the provisions of the said Act shall apply accordingly : 

Provided that the tax may be levied upon and recovered from such 
non-resident person direct.”' 

Modification of (vi) The proviso to sub-section (1) of Section 41 

Section 41. shall be omitted. 

(vii) In the first proviso to sub-section (1) of Section 42, the 

Modification of Words and figures ” the income-tax so chargeable may 
Section 4^, be recovered by deduction under any of the provisions 

of Section 18 and that ” shall be omitted. 

Modification of (ix) For Section 44, the following section shall 

Sootion 44. be substituted, namely : — 

“44. Where any business carried on by a firm or association of 
persons has been discontinued, every person who was at the time of 
such discontinuance a partner of such firm or a member of such 
association shall, in respect of the profits of the firm or association, be 
jointly and severally liable to assessment under Section 14 of the Excess 
Profits Tax Act, 1940, and for the amount of tax payable, and all the 
provisions of the said Act shall, so far as may be, apply to any such 
assessment.*’ 

®[(ixa) In Section 44-A, for the words “ this chapter ” the words 
and figures the applied Sections 44-B and 44-C ” shall be substituted.] 

(1) This paragraph was inserted by Notification No. l5 dated the 13th April 1941. 

(3) Tbit olauae was iaasrted by ibid. 
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^[(x) In Section 44B— 

{a) in sab-section (1) for the words “ this chapter ” the words 
and figures the applied Section 44-A ” shall be substituted. 

(b) in sub-section (3), the words at the rate for the time being 
applicable to the total income of a company ” shall be omitted. 

(xi) In Section 44C — 

(a) for the words “ this chapter*' the words and figures “the 
applied Sections 44 A and 44-B ” shall be substituted. 

(6) for the words “ of his total income in the previous year ” the 
words “ of his actual excess profits in the chargeable accounting period*’ 
shall be substituted. 

(c) the words “ other *’ shall be omitted.] 

(xii) In Section 45 — 

Modification of (a) the words, brackets, figures and letter “ under 
Sootion 46. sub-section (3) of Section 23- A or ** shall be omitted ; 

(b) for the words and figures “ Section 31 or Section 32 or Sec- 
tion 33**, the words and figures “ sub-section (4) of Section 17 or Sec- 
tion 18 or Section 19 of the Excess Profits Tax Act, 1940 ** shall be 
substituted ; 

(o) for the words and figures “under Section 30**, the words 
and figures “ under Section 17 of the Excess Profits Tax Act, 1940 ** 
shall be substituted; 

(d) in the proviso, for the words “ which is due in respect of the 
amount of his income which **, the words “ which relates to excess pro- 
fits arising from such income as ’’ shall be substituted. 

Modification of (xiiO Sub-section (6) of Section 46 shall be 

Section 46. omitted. 

(xiv) In Section 47 — 

Modification of (a) the words and figures “ sub-section (2) of 

Section 47. Section 26, Section 28, sub-section (6) of Sec- 

tion 44E, sub section (6) of Section 44P or ’* shall be omitted ; 

(b) after the figures “ 46 **, the words and figures “ or under the 
provisions of Section 10 or Section 16 of the Excess Profits Tax Act, 
1940 ** shall be inserted ; 

^[(c) for the words “ this Chapter ** the words and figures the “ ap- 
plied Sections 46 and 46 ’’ shall be substituted.] 

(xv) In Section 48 — 

Modification of (a) for sub-section (1), the following sub-section 

Section 48. shall be substituted, namely — 

“ (1) If any person, to whose business the Excess Profits Tax 
Act, 1940, applies, satisfies the Excess Profits Tax Officer that the 
amount of tax paid by him for any chargeable accounting period 
exceeds the amount with which he is properly chargeable under the 
said Act for that period, he shall be entitled to a refund of any such 
excess.*’ 

(b) Sub-section (3) shall be omitted. 

(1) OlauBCB (x) and (xi) were Babstituted by Notification No. 16 dated the 19th April 
1941. 

(9) Thia Bub-olauBe was luaertod by the same notification, 
b 
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(o) In sub-section (4), the words, brackets and figures “ or to 
entitle any person to claim a refund of tax payable before the com- 
mencement of the Indian Income-tax (Amendment) Act, 1939, which 
he would not be entitled to claim but for the passing of that Act” shall 
be omitted. 

Modification of (xvi) In Section 49F, for the word and figures 
Section 49-P. “qj. 49*', fche following shall be substituted, namely: — 

“or under Section 7 or Section 11 of the Excess Profits Tax 
Act, 1940.” 


Modification 
Section 60. 


Modifioation 
Section 54. 


of 


of (xvii) For Section 60, the following section shall 
be substituted, namely : — 

“ 60. No claim to any refund of tax under the Excess Profits Tax 
Act, 1940, shall be allowed unless it is made within four years from the 
last day of the financial year commencing next after the expiry of the 
accounting period which constitutes or includes the chargeable account- 
ing period in respect of which the claim to such refund arises.” 

(xviii) In Section 64 — 

(a) in sub-section (1) for the words “ this Chap- 
ter’*, the words and figures “ Sections 23, 24 and 26 
of the Excess Profits Tax Act, 1940 ” shall be substituted ; 

(b) in sub-section (3), clauses (e) and (in) shall be omitted ; and 
in clause (i) for the figures and words “ 49 of this Act,” the figures and 
words “ 11 of the Excess Profits Tax Act, 1940” shall be substituted ; 

(c) sub-section (4) shall be omitted. 

(xix) In sub-section (1) of Section 66 for the words and figures 
Modification of “ sub-section (4) of Section 33 ”, the following shall 
Beotion 66. be substituted, namely : — 

“ [sub-section (3) of Section 10 A, or sub-section (2) of Section 
19 of, or sub-rule (2) of rule 12 of Schedule 1 to,]^ of the Excess Pro- 
fits Tax Act, 1940, read with sub-section (4) of Section 33 of the 
Indian Income-tax Act, 1922”. 

4. Rules 8,23, 24, 33, 34, 44, 45 and 46 of the Indian Income-tax 
Adaptation of In- Rules, 1922, shall apply subject to the modification 
dian inoome-tax that all references therein to “ income-tax ” and “the 
Rules, 1929. Income-tax OflScer ” shall be construed as references 

to “ excess profits tax ” and “ the Excess Profits Tax Officer ” respect- 
tively. 

Form of Notice of notice of demand or of determination of 

Demand under ap- a deficiency of profits under applied Section 29 shall 
plied Section 29. jj 2 Form E. P. 4, 


Form of notice in The notice in default of payment of excess pro- 

default of payment, fits tax shall be in Form E. P. 6. 

Forms for Notice ^ [fiA. Notice under sub-section (2) of Section 14A 
under Section 14A. of the Act shall be in Form E.P. 3-] and the order of 
assessment and notice of demand in respect of provi- 
sional assessment made under sub-section (3) of the said section— 


1. These words were substituted for the words ** sub-section (9) of Section 19 of '* by 
notification No. 2 dated the 14th February 1942. 

3. This rule was substituted by Notification No. 8 dated Srd June 1944. The Form 
inserted by this rule after Form E. P, 4-7, Form E. P. 4-7-A, is printed at p. 316 supra. 
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(i) in respect of chargeable accounting periods ending before the 
1st day of January 1944 shall be in Porna E.P. 4-7, and 

(ii) in respect of chargeable accounting periods ending after the 
Slst day of December 1943, shall be in Form E.P. 4-7A.] 

Form of return The return required under sub-section (1) of 

under Section 13(1). Section 13 of the Act shall be in Form E.P. 1. 


8 . An application to the Board of Referees under sub-section (3) 
Form of appiioa- 0^ Section 6 of the Act, for a direction that the profits 
tion under Section of the standard period shall be computed as if they 
® were such greater amount as it thinks just, shall be 

made in Form E.P. 14. 


9. An application to the Central Board of Revenue under sub- 
Formof appiion- Section (1) of Section 26 of the Act, for a direction 
tion under Seotion that the profits of the Standard period shall be com- 
puted as if they were such greater amount as it thinks 
just, shall be made in Form E. P. 16. 


10. An application to the Central 'Board of Revenue under sub- 
Form of applioa- Section (3) of Section 26 of the Act, for a direction 


tion under Seotion 
36 (3). 


that such allowance shall be made in computing the 
profits of a business during a chargeable accounting 
period as the Central Board of Revenue thinks just, shall be made in 
Form E.P. 16 [but an application in respect of the earlier exhaustion 
of mineral sources shall be made in Form E.P. 16A.]^ 

‘^[10-A. An application to the Central Board of Revenue under 
Form of applioa- ^ Schedule II to the Act for a direction that, 

tion under Rule 7 in computing the average capital of a business during 
of Boh. II. tihe standard period, certain assets shall be excluded 

for such period as they were inherently unproductive, shall be made in 
Form E, P. 30.] 


Form of appeal 
under Seotion 8 (6), 


11. An appeal under the proviso to sub-section 
(5) of Section 8 of the Act shall be made in Form 
E. P. 8A. 


Form of appeal 
under Seotion 8 (8). 


Form of appeal 
under rule 11 of 
Boh. 1. 


'^[11- A. An appeal under the proviso to sub- 
section (8) of Section 8 of the Act shall be in Form 
E. P. 28 A.] 

"*[118. An appeal against a determination by 
the Excess Profits Tax Officer under rule 11 of 
Schedule I to the Act shall be in Form E. P. 29 A.] 


12. An appeal under Section 17 of the Act shall be — 

(a) in Form E. P. 9, if against a decision of 
under^eotion*!?^.^*^ Excess Profits Tax Officer under Section 8 

of the Act; 

(b) in Form E. P. 10, if against the amount of an assessment 
made or a deficiency of profits under sub-section (1) of Section 14 
of the Act ; 


(1) These words were added by Notifloation No. 2 dated tho 14th February 1942. 

(2) This rule was inserted by Notifloation No. 5 dated the let February, 1941, 
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(c) in Form E. P. 11, if against an order imposing a penalty 
under Section 10 or Section 16 of the Act or und^.r sub-section (1) of 
applied Section 46 ; 

(d) in Form E. P. 12, if in respect of an alleged insufficient 
relief or refund, *or a refusal to grant relief or refund, by the Excess 
Profits Tax Officer. 

13. An appeal under sub-section (1) of Section 18 

of the Act shall be in Form E.P. 13. , 

14. An application for refund of excess profits tax 
under Section 7 of the Act in respect of a deficiency 
of profits shall be in Form E. P. 17. 

15. An application under Section 11 of the Act for 
relief in respect of double taxation shall be in Form 
E.P. 18. 

'[15 A. An appeal under sub-section (2) of Sec- 
tion 19 of the Act shall, in the case of an appeal 
against — 

(a) an order of the Excess Profits Tax Officer under Section 
8, except an order making the apportionment under sub-section (6) or 
a modification under sub-section (8), be in Form E.P. 9 (T); 

(i) an order of the Excess Profits Tax Officer under sub-section 
(1) of Section 14 of th(3 Act be in Form E.P. 10/13 (T); 

(c) an order of the Excess Profits Tax Officer imposing a 
penalty under sub-wsection (1) of the applied Section 46, be in Form 
E. P. 11 (1) (T) ; 

(d) an order of the Excess Profits Tax Officer imposing a 
penalty under sub section (3) of Section 10 of the Act, be in Form 
E. P.ll (T); 

(e) an order of the Excess Profits Tax Officer, the Appellate 
Assistant Commissioner or the Commissioner imposing a penalty under 
Section 16 of the Act, be in Form E. P. 11/13 (T); 

(/) an order of the Excess Profits Tax Officer under Section 7 
of the Act, granting or refusing to grant relief in respect of a deficiency, 
be in Form E. P. (12) (T) ; 

{g) an order of the Excess Profits Tax Officer granting or refu- 
sing to grant relief in respect of double excess profits taxation under 
Section 11 of the Act, be in Form E. P. 12, (1) (T) ] ; 

\{.h) an order of the Excess Profits Tax Officer in so far as it 
concerns an adjustment made by him under Section 10 A of the Act, be 
in Form E. P. 14 (T) ; 

(i) an order of the Excess Profits Tax Officer in so far as it 
concerns a disallowance made by him under rule 12 of Schedule I to 
the Act, be in Form E. P. 16 (T) ;] 

16. The notice under sub-section (2) of Section 8 of the Act shall 
Time for notice be given by the persons concerned within* [the period 
under Section 8 (2). specified in the notice issued under sub-section (1) of 

(1) This rule was innerted by Notification No. 7 dated the 15th February 1941. 

(2) These sub-ruloB were added by Notification No. 2 dated 14th February 1942. 

(8) These words were substituted for the words *' 60 days of the of the Act 

by Notification No. 10. dated the 16th Matob 1941, 


Form of appeal 
under Seotion 18ll). 

Form of applioa- 
tion for refund un- 
der Beotiou 7. 

Form of applioa- 
tion lor relief under 
Beotiou 11. 

Forms of appeal 
to the Appellate Tri- 
bunal. 
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Section 13 of the Act or within the extended period allowed by the 
Excess Profits Tax OflBcer under the proviso thereto]. 

17. An appeal under the proviso to sub-section (6) of Section 8 of 
Time and manner ^he Act shall be presented in the oflBce of the Excess 
of appeal under Profits Tax Officer by the person carrying on the 
Section 8 (5). business prior to the transfer or by the person to 

whom part of the business was transferred, as the case may be within 
46 days of the date of receipt of the notice of the Excess Profits Tax 
Officer’s apportionments. 

^[17-A. An, appeal to the Appellate Tribunal under sub-section 
Time for appeal (2) of Section 19 of the Act, against an order of 
xinder Section 19 (2). Appellate Assistant Commissioner of Excess 

Profits Tax under Section 16 or 17 of the Act shall be made at any 
time before the expiry of sixty days from the date of such order.] 

'^[17 AA. An appeal bo the Appellate Tribunal against any ad- 
justment made by the Excess Profits Tax Officer under section lOA, 
or against any disallowance made by him under rule 12 of Schedule 
I to the Act shall be made at any time before the expiry of sixty days 
from the date of receipt of the order of assessment afifected by such 
adjustment.] 

3[17-B. The procedure to be followed on an appeal to the Ap- 
Prooedure on ap- peH^te Tribunal under the Act, shall be the same, as 
peal under Section nearly as may be, as that prescribed in respect of 
appeals to that Tribunal under the Income-tax Act.? 

18. (1) The Excess Profits Tax Officer shall within fifteen days 

„ , of the receipt of an application under sub-section (3) 

plication under of Section 6, or of an appeal under sub-section (6) 
Section 6 (3) or ap- proviso to sub Section (8) of Section 8, or 

pe^ai^ under Section n Schedule l], of the Act forward 

it to the Commissioner for being referred to a Board 
of Beferees for decision. 

(2) The Commissioner shall, in consultation wiih the Board of 
Eeferees appointed by him in accordance with the Excess Profits Tax 
(Boards of Referees) Rules, 1940, fix the time and place of the first 
meeting of the Board, and give notice thereof, not being less than one 
week, together with the names of the members constituting the 
Board, to the applicant in the case of an application, ®[to the appel- 
lant in the case of an appeal under the proviso to sub-section (8) of 
Section 8, or und.er rule 11 of Schedule I, of the Act, or to the 
appellant and the opposite party in the case of an appeal under sub- 
section (6) of Section 8 of the Act.] 

(1) This rule was inserted by Notifioatiou No. 7 dated the 15th February 1941. 

(2) This rule was inserted by Notifiofition No. 2 dated the 14th February 1942. 

(3) This rule was inserted by Notification No. 7 dated the 15th February 1941. 

(4) These words were substituted for the woids " of Section 8 " by Notification No. 6 
dated the 1st February 1941. 

(6) These words were substituted for the words ** and to the appellant and the opposite 
patty in the case of an appeal ” by Notifioation No. 5 dated the 1st February, 1941. 

E-— 14 
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^[(3) When the hearing of an application or appeal is adjourned, 
the Board of Referees shall inform the Commissioner and also the 
applicant or appellant as the case may be, or, in the case of an* appeal 
under sub-section (6) of Section 8 of the Act, the appellant and the 
opposite party, of the time and place of the next hearing.] 

(4) In sub-rules (2) and (3) the expression “ opposite party ’’means 
the person by whom, or the person to whom, part of the business was 
transferred, according as the appeal is preferred by the transferee or 
the transferor. 

19. (1) At the hearing of any appeal or application under the Act 

Commiaaioner to hy a Board of Referees or an Appellate Assistant Com- 
bo represented at missioner, the Commissioner shall have the right to 
and^'a^ represented by the Excess Profits Tax Officer or 

^ ‘ such other person as may be appointed by the Com- 

missioner in that behalf. 

(2) Notice of the date appointed for the hearing of any appeal or 
application under the Act shall also be given to the Excess Profits Tax 
Officer concerned. 

®[20. Investment^ holding Companies. — In the case of a business 
consisting wholly or mainly in the holding of investments — 

(а) the income from investments to be included in the profits of 
the business under the provisions of Rule 4 of Schedule I to the Act 
shall be computed exclusive — 

(i) of all income received by way of dividends or distribution 
of profits from a company carrying on a business to the whole of which 
the section of the Act imposing excess profits tax applies; and 

(ii) of the due proportion of all income received by way of 

dividends or distribution of profits from a company carrying on a busi- 
ness to part only of which the section of the Act imposing excess profits 
tax applies ; * 

(б) the investments to be excluded from the capital employed 
in the business under Rule 3 of Schedule II to the Act shall include — 

(i) all shares in a company carrying on a business to the 
whole of which the section of the Act imposing excess profits tax 
applies ; and 

(ii) the due proportion of all shares in a company carrying on 
a business to part only of which the section of the Act imposing excess 
profits tax applies. 

Provided that^ if^ in relation to any chargeable accounting period^ 
a company to which this rule applies gives notice to the Excess Profits 
Tax Officer^ within the time allowed under Section 13 of the Act for the 
furnishing of a return in respect of such chargeable accounting period^ 
that the provisions of this Buie shall not be applied to it ^ its profits 
and average capital in relation to such chargeable accounting period 
shall be computed as if this Rule had not been made.'\ 

U) This sub-rule wes substituted by NotiSoatlon No. 3 dated the 1st February 1941. 

(3) This rule was added by Notifloation No. 1 dated the 20th February 1948 and the 
proviso was added by Notifioation No^ 7 dated 34th July 1943* 
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Form E. P. 1. 

BeferoDoe to bo quoted 
in all oommunloationo 


EXCESS PROFITS TAX. 

NOTICE TO FURNISH RETURN OF PROFITS AND 
OTHER PARTICULARS. 

To 

In pnrsnanoe of the provisions of Section 13 (1) of the Excess 
Profits Tax Act, 1940, you are hereby required to furnish WITHIN 
SIXTY DAYS from the date of the Service of this notice, in the 
form 'provided overleaf, a Return of the profits arising from the 

• carried on by 

business i 

carried on in the name of 

' during the chargeable accounting period commencing 
19 and ending 19 , together 

with such other particulars relating thereto as are specified therein. 
The return duly signed by you, and the other particulars required 
therein, should be delivered to me at the address given below. 

Notes for your guidance are contained in the enclosure to this 
form. If you desire any further information, application should be 
made to this office. 

If you desire to make an application or election : — 

(a) for increase of standard profits under Section 6 (3) or 26 (1): 
[See Notes for Guidance, Notes 4 (v) and (vi) ] ; 

(b) for modification of computation of profits of chargeable ac- 
counting period under Section 26 (3) : [See Notes for Guidance, Note 8] ; 

(c) in the case of changes of partnership under Sections (2): 
[See Notes for Guidance, Note 11 (i) ] ; 

(d) in the case of transfer of business after let April 1936 and 
before 1st September 1939: [See Notes for Guidance, Note 11 (v)] ; 

^ (e) for the exclusion from the average capital of the standard 
period of inherently unproductive assets under Buie 7 of Schedule II ; 
[See Notes for Guidance, Note 9] ; 

you are requested to intimate your intention in writing to this office 
as early as possible. 

In the case of a company which is the subsidiary of another com- 
pany resident in British India only the declaration on page 1388* 
need be completed. 

Excess Profits Tax Officer. 

Address 

Dated the 194 

Penalties , — Particulars are given on page 1390* of this form* 

* The referenoes are to the pages of the Qasette of India and correspond to pages 313 
and 314 infra. 

1, This snb-paragraph was inserted by Kotifloation No. 9 dated the 8th March 1941, 
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EXCESS PRO- 

Return of profits arising from Business in the chargeable 
ending 19 , and other particulars 

(1) Name and address of the person by whom the business was 
carried on in the above chargeable accounting period. 

(2) In the case of a person not resident in British India, carrying 
on business in British India through an agent resident in British India, 
the full name and address of the agent through whom the business 
was carried on in the above chargeable accounting period. 

(3) Nature of business carried on. 

(4) Amount of profits arising in the above chargeable accounting 
period, computed in accordance with the Act. [See Notes for Guid- 
ance, Note 8.] 

(5) Amount of standard profits computed in accordance with the 
Act. [See Notes for Guidance, Note 4.] 

(6) Basis of computation of standard profits adopted — 

(а) the profits of a standard period ; or 

(б) the application of the statutory percentage to the average 
amount of capital employed during the chargeable accounting period. 
[See Notes for Guidance, Note 4.] 

(7) In the case of 6 (a) above, particulars of the standard period 
chosen, or in the case of 6 (b) above, the date of commencement of the 
business. [See Notes for Guidance, Note 5.] 

(8) Proportionate amount of standard profits in the ratio of the 
chargeable accounting period to the standard period, [See Notes for 
Guidance, Note 4 (i),] 

‘ fuetheFparm. 

You are required to furnish — 

(i) copies of the Trading Accounts, Profit and Loss Accounts 
accounts of the business have been made up, which constitute or include 

(ii) a copy of your computation of the profits of the chargeable 
is chosen, showing the amount of profits as computed for Income-tax 
of the First Schedule to the Act and of the adjustments due in respect 
chargeable accounting period as compared with that employed during 
employed (see items 3 and 4 on page 1389*). 

(Hi) the further particulars specified on pages 1388* and 
ST^ATE WHETHER YOU MAKE ra “ 

As proprietor of the business ; 

As partner in a partnership ; 

As Manager or Karta of a Hindu undivided family ; 

As principal officer of a company ; 

As member of an association ; 

As legal representative of a deceased person; 

As liquidator of a company which is being wound up ; or 

As agent for a person not resident in British India. 

*The referenoes are to the pages of the Gasette of India and 
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FITS TAX 

accounting period commencing 19 , and 

relating thereto. 


( 2 ) 


(3) 

(4) Eapees 


(6) Eapees 
( 6 )- 


(7) (a) 
(h) 


(8) Rupees. 


CULARS REQUIRED. 

and Balance Sheets of the business for all periods, for which the 
any part of the standard period or of the chargeable accounting period; 
accounting period, and of the standard period where a standard period 
purposes, details of each adjustment thereto required by the provisions 
of increase or decrease of the capital employed in the business during the 
the standard period; and of your computation of the average capital 

1389* hereof. 

declaration^ 

I hereby declare that, to best of my knowledge and belief, the 
information given in this return is correct and complete, and the 
particulars transmitted herewith are truly stated. 

Dated this day of 


ootiMpond to ptgoB 8U and 313 infra. 


194 . 
Signature. 
Address. 
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SCHEDULE OP PUBTHEB PARTICULARS REQUIRED UNDER 


In the case of a Company 

(a) The name and address of any company, whether or not 
resident in British India or trading m British India, 
which is a subsidiary of the company. [Bee Notes 
for Guidance. Note 13.] 


(b) The name and address of the company, resident in 
British India, if any, of which the company is a sub- 
sidiary company. See Notes for Guidance, Note 13. 


(c) In the case of a private limited company, the names of 
the shareholders in the accounting period which con- 
stitutes or includes the chargeable accounting period, 
with full particulars of the shares held by each. [Bee 
Notes for Guidance, Note 8.] * 



(If this spaoe is insuffioient, please atbaoh a sohedule of the 
required particulars.) 
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SECTION 13 (1) OF THE EXCESS PROFITS TAX ACT. 1940. 


II. In all oases. (Partlonlars relating to average capital employed). 


Rupees, 

Amount of capital, computed in accordance with the provisions of the Second 
Schedule to the Act : — 

1. Standard period— 

(a) Where the standard period is a period of one ** previous year 
(i) as at the commencement of that previous year,'' 

(m) as at the end of that previous year." 


(h) where the standard period consists of two '* previous years," 

{%) as at the commencement of the first of those " previous years,*' 

(it) as at the end of the first of those " previous years," 

(iii) as at the commencement of the second of those " previous years,' 

(iv) as at the end of the second of those " previous years." 

Note.— W here the standard period consists of two consecutive " previous 
years," lines (ii) and (iii) should be treated as one. 


3. Chargeable accounting period — 

(а) as at the commencement of that period, 

(б) as at the end of that period. 


3. Average amount of capital employed during the standard period. 

4. Average amount of capital employed during the chargeable account- 

ing period. 



Description. 

Rs. 

Date. 

6. Additions ( + ) or decrease ( — ) in; capital em- 
ployed- 




la) during the standard period ; 




(6) during the chargeable accounting period 
(See Note 3 below). 





NOTBS: 

1. Where the standard profits are taken to be the statutory percentage of the average 
capital employed during the chargeable accounting period, only items 3, 4 and 6 (b) need to 
be completed. 

8. Particulars are required hereof, inter alia, income from excluded investments paid 
into and employed in the businesss ; sales of business assets ; drawings of proprietor or of 
partners or, in the case of a company, of dividends paid : income-tax and super-tax liabilities 
with the dates when such were due for payment. 


3, Bee also Note 9 in Notes for Guidance, 
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PENALTIES. 

1. Failure, without reasonable excuse, to deliver theBeturn with 
the other particulars required by the Excess Profits Tax Officer under 
the provisions of the Excess Profits Tax Act, the concealment of parti- 
culars of profits arising from or of capital employed in the business, 
or the deliberate furnishing of inaccurate particulsrs of such profits or 
capital entail penalties under Sections 16, 23 or 24 of the Act. 

The penalties are, in the case of failure to deliver the return a sum 
not exceeding the amount of excess profits tax payable or, in other 
cases, a sum not exceeding the amount of the excess profits tax that 
would have been avoided if the return made had been accepted as 
correct. Alternatively, on conviction before a Magistrate, failure to 
make the return involves a fine which may extend to Rs. 500, with a 
further fine which may extend to Rs. 60 for everyday during which the 
di^fault continues, and a false return is punishable with simple imprison- 
ment which may extend to six months, or with a fine which may extend 
to Rs. 1,000, or with both. 

2. The penalty for entering into any fictitious or artificial trans- 
action, or for cairying out any fictitious or artificial operation for the 
purpose of reducing any excess profits which are or would be charge- 
able to excess profits tax is, in addition to such transaction or operation 
being treated as null and void for excess profits tax purposes, a sum 
not exceeding the tax evaded or sought to be evaded. 

[Section 10.1 

FORM E. P. 3-1. 

Excess Profits Tax 

Notice under sub section {2) of Section 14 A of the Excess 
, Profits Tax Act 1940 (XV of 1940)\ 

Excess Profits Tax Office 

Dated the 194 . 

To 


Whereas a notice under sub-section (1) of Section 13 of the Excess 
Profits Tax Act,' 1940 (XV of 1940), in respect of the chargeable 

accounting period commencing 19. ..and ending 19... 

has been served on you on 19 ’ ’ 

I hereby give you notice of my intention to make a provisional assess* 
ment in accordance with the provisions of sub-section (3) of Section 14 A 
of the said Act as follows : — 

If you object to the amount of such proposed provisional assess- 
ment you should, within fourteen days of receipt of this notice deliver 
to me a statement of your objections thereto. 

Signed 

Excess Profits Tax Officer. 
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Form E. P. 4. 

Excess Profits Tax 

Notice of Demand Under Buie 6 of the Excess 
Profits Tax Buies read with Section 29 
of The Indian Income-Tax Act, 1922. 

To 


1. Take notice that for the chargeable accounting period, 

commencing 19 and ending 19 , 

*the sum of Rs. Excess Profits Tax, as specified 

overleaf, has been determined to be payable by you. 

*a deficiency of profits of Rs. has been computed as 

■ shown overleaf. 

2. *You are required to pay the amount on or before 

•Treasury Officer _ 

, Sub Treasury Officer 

to t e Imperial Bank of India 

Goyernor, Reserve Bank of India 
will be granted a receipt. 

3. If you do not pay the amount on or before 194 

you will be liable to a penalty, under Section 46 (1) of the Indian 
Income-tax Act, 1922, as applied to Excess Profits Tax by Section 21 
of the Excess Profits Tax Act, 1940, which may be as great as the 
excess profits tax due from you. 

4. If you intend to appeal against the assessment, or the amount 
of the deficiency, you may present an appeal under sub-section (1) of 
Section 17 of the Excess Profits Tax Act, 1940, to the Appellate Assist- 
ant Commissioner of Excess Profits Tax at 

within 45 days of the receipt of this notice in the form prescrib- 
ed under sub-section (3) of Section 17 duly stamped and verified as laid 
down in that form. A copy of the form may be obtained from this 
office. 

6. A copy of my assessment order and of my computations of the 
standard profits and the profits of the chargeable accounting period is 
enclosed herewith. 

Excess Profits Tax Officer. 


y Address. 

Dated 194 J 


194 , 
when you 


Delote inappropEiate words. 
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ASSESSMENT FORM 

A88E88MENT UNDER SECTION 14 THE EXCEB8 PROPiTS TAX ACT, 1940, 
FOR THE CH 4ROBABLE ACCOUNTING PERIOD COMMENCING 19 

AND ENDING 19 ( MONTHS) 


Name of assessee Cirole. 

Status No. in General Index. 

Address No. in E. P. T Begistar, 


1 . 


2 . 


3. 


4. 


5. 


6 . 


y. 


8 . 


9. 


10 . 


Profits of the chargeable aooounting period as com- 
puted for Excess Profits tax purposes. 

Profits of standard period or months where standard 
profits available — 

as computed for excess' profits tax purposes or 
(ii) as determined by the Board of Referees under 
Section 6 (3) or 

(iii) as determined by Central Board of Revenue 
under Section 26 (1) 

Proportion of (2) appropriate to chargeable aooount- 
ing period of months 

Average amount of oapital employed during chargeable 
aooounting period 

Average amount of oapital employed during stan- 
dard period 

Inorease ( .f ) or decrease ( — ) in the average oapital 
employed during chargeable acocuntiug period 

Statutory percentage of %per annum thereon 

for months 

Adjusted standard profit in relation to chargeable 
accounting period (3) + or — (7) or 

Where percentage standard chosen under the second 
proviso to Section 6(1) % per annum for 

the chargeable aoeounting period of ... months on 
the average oapital of Rs. employed during the 
chargeable accounting period or 

Where minimum standard of 36,000 applicable, due 
proportion thereof 


Rs. 

Rs. 

Rs. 

Re. 

Rs. 

Bs. 

Rs. 

Rs. 


Rupees 


11 . 


12 . 

13. 

14. 
16. 


16. 

17. 

18. 
19. 


aiinaB 

Dated 


Excess Profits ( + ) or Deficiency ( — ) 


Excess Profits assessable 
Defioienoy of profits set ofi 

Net excess profits assessed 
Excess Profits Tax 


Excess Profits Tax, Total 
Double Exoess Profits Taxation relief 
Not amount of Excess Profits Tax payable 
Add (i) Penalty under Section 10 (S) 

(h) Penalty under Section 16 ... 

TOTAL BUM Payable Hd figures as well as 
Bs. as. (figures) Hs. 

(words). 

194 


words). 


At 60% 

lA 

at 

66S% 

Rs, 

Rs. 




Bs. 


* Delete inappropriate items 

Items 12 to 19 were sabstitated by Notification No. 17 dated the 2<th April 1941. 
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Form E. P. 4 7 . 

Excess Profits Tax. 

Assessment order and notice of demand in respect of Provisional 
Assessments made under Sub-section (S) of Section 14A of the 
Excess Profits Tax Act^ 1940 (XV of 1940). 


To 


1. Take notice that, following the issue on the 

19, of notice under the sub-section (2) of Section 14A of the 
Excess Profits Tax Act, 1940 (XV of 1940) of my intention to make a 
provisional assessment in respect of your estimated liability to Excess 
Profits Tax for the chargeable accounting period commencing 19 
and ending 19 , 1, ^ having 

taken into account your statement of objections thereto dated 

19 , have determined 

provisionally the excess profits of such period to be the sum of 
Rs. and that the Excess Profits Tax payable in respect 

thereof is — 


Rs. 


for the period commencing 


19 

@ 60% 

and ending 

19 

Rs. 

and for the period commencing 


19 

@ 66§% 

and ending 

19 

Rs. 


Total 




2. You are required to pay the amount on or before. 

Treasury Officer __ 

1 Q f.n Tre asury O fficer 

Branch of Imperi al B an k of In dia 
Reserve Bank of India. 

at when you will be granted a receipt. 

3. If you do not pay the amount on or before 

19 , you will be liable to a penalty 

under Section 46(1) of the Indian Income-tax Act, 1922, as applied to 
Excess Profits Tax by Section 21 of the Excess Profits Tax Act, 1940 
(XV of 1940) which may be as great as the amount of the Excess 
Profits Tax hereby assessed. 


Delete inappropriate words. 
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Form E. P. 6. 

PENALTY IMPOSED IN DEFAULT OP PAYMENT OF 
EXCESS PROFITS TAX. 


Notice of Demand under Section 29 of the Indian Income Tax 
Act^ 1922y as applied to Excess Profits Tax by Section 21 of 
the Excess Profits Tax Act, 1940, 

To 

Whereas you have not paid the sum of Bs. Excess 

Profits Tax, assessed for the chargeable accounting period commen- 
cing 19 , and ending 19 , on the 

prescribed date, viz, , in accordance with the Notice of 

Demand served on you on 194 , you are hereby informed 

that a penalty of Rs. has been imposed upon you under 

Section 46 (1) of the Indian Income-tax Act, 1922, which is applied to 
Excess Profits Tax by virtue of Section 21 of the Excess Profits Tax 
Act, 1940. 

2. You are further warned that unless the total amount due, 

including this penalty, is paid on or before 194 , a further 

penalty will be imposed on you (and a warrant of distress will be 
issued for the recovery of the whole amount due with costs). 

3. Y'ou are required to pay the amount to the 


•Treaauty Officer _ 

Bub-Treas ury Officer 

Ag^iU^lmpetial Bank of jin 

Governor, Beserve Bank of India 


when you will be granted a 


receipt. 

4. If you intend to appeal against this penalty you may present 
an appeal under sub-section (1) of Section 17 of the Excess Profits 
Tax Act, 1940, to the Appellate Assistant Commissioner of Excess 
Profits Tax at within 46 days of the receipt of this 

notice, in the form prescribed under sub-section (3) of Section 17 duly 
stamped and verified as laid down in that form. A copy of the form 
may be obtained from this office. 


Excess Profits Tax Officer, 

Dated 19 , 

Form E. P. 8A. 


Address, 


Form of Appeal under the Proviso to Sectioji 8 (5) of the 
Excess Profits Tax Act, 1940, 

To 

Thb Board of Rbfebbbs, 

The day of 194 . 

The petition of of sheweth as follows : — 

1. transferred as a going concern on 19 

a part of his b usiness to 

* D«Uite iuappropriate words. 
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2t Under the provisions of sub-section (5) of Section 8 of the Act 
the Excess Profits Tax Officer has 


*(a) apportioned the profits of 

the said business for the 

“previous years’’ from which, 

under 

Section 6 (1), 

the standard 

periods of the business retained by 


and of the 

business transferred to 


may 

be selected as 

follows : — 






Business 

Business 



retained 

transferred. 



Rs. 

Rs. 

“ Previous year ” ended 

19 



“ Previous year ” ended 

19 



“ Previous year ” ended 

19 



“ Previous year ” ended 

19 



*(b) apportioned the average capital employed in the 

said business 

daring those “ previous years ” as 

follows 

: — 




Business 

Business 



retained 

transferred. 



Rs. 

Rs. 

“ Previous year ” ended 

19 



“ Previous year ” ended 

19 



“ Previous year ” ended 

19 



“ Previous year ” ended 

19 




3. Your petitioner objects to the apportionment made as set out 


above, as follows: — 

*(a) Profits of the “ previous year ** ended 19 

Profits of the “ previous year ” ended 19 

Profits of the “ previous year ” ended 19 

Profits of the “ previous year ended 19 

*(6) Average capital employed during the 

“ previous year ended 19 

Average capital employed during the 

“ previous year ended 19 

Average ca])ital employed during the 

“ previous year ” ended 19 

Average capital employed during the 

“ previous year ” ended 19 


4. Your petitioner therefore requests that the apportionment so 
specified may be modified to the extent set out in the Grounds of Appeal. 


Signed. 

GROUNDS OP APPEAL. 


Form of verification. 

I, „ the petitioner named in the above petition, do 

declare that what is stated therein is true to the best of my information 
and belief. 

Signed. 


*Insert pActioularB of the periods in respect to which the appeal is made. 
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Form E. P. 9 

Form of appeal against a decision under Section 8 of the Excess 
Profits Tax Act other than a decision under the proviso 
to Sub-section (5) \pr Sub-section (8)^] of Section 8, 

To 

The Appellate Assistant Commissioner op 

Excess Profits Tax, 

The day of 194 . 

The petition of of aheweth as follows : — 

1. Your petitioner is not satisfied with the decision of the Excess 


*aub*8eofcion 
BUb-BCOt iOQ (8 ) 

Profits Tax OflScer made under Bub-s eotio n (4) of Section 8 of the Excess 

jsub-seotioD (6) 

Bub-seotion (7) 

Profits Tax Act, 1940. 


■ -1 •a oopy of the order 

2. Your petitioner received — — , — 7 r- 

^ an mtimation of the 


the said decision 


on 194 


3. For the reasons given in the grounds of appeal, your petitioner 
prays that the decision of the Excess Profits Tax Officer may be modified 
so as to grant your petitioner the relief prayed for. 

Signed. 

GROUNDS OP APPEAL 


Form of verification. 


I, , the petitioner named in the above petition, 

do declare that what is stated therein is true to the best of my inform- 
ation and belief. Signed. 


Form E. P. 10. 

Form of appeal against assessment under Section 14 (J) of the 
Excess Profits Tax Act, 1940. 

To 


The Appellate Assistant Commissioner of Excess 

Profits Tax, 

The day 19 . 

The petition of of sheweth as follows:— 

1. Under Section 14 (1) of the Excess Profits Tax Act, 


* the profits liable to Excess Profit Tax . . i i # .i 

petitioners business for the 

chargeable accounting period commencing 19 , and ending 

19 , been determined to be Rs. 


*no tioe of d em and _ 

2. The in tima tion of the a mo unt of doftoie noy of profit s attached hereto Was 
intimation of the order of refunde 

served upon your petitioner on 194 , 

* Inappropriate items to be deleted. 

(1) These words were inserted by notification No 17. dated the 26th April 1941, 
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3. Yonr petitioner the terms of the notice(B) 

did not comply with 

under Bub section (1) and/or sab-section, (2) of Section 13 of the Excess 
Profits Tax Act. 

4. Your petitioner’s claim that during the said chargeable ac- 

coaming perioa of your petilioD.,’. 

business amounted to Bs. 

5. Your petitioner therefore prays that 
•the business mAy bo ft saessed acoordiPKly. 

the deficiency of profits ma y be determi ned Aocordingiy. 
he may be granted a refund of Rs. 

Signed. 

GROUNDS OP APPEAL. 

Form of Verification. 

I, , the petitioner named in the above petition do 

declare that what is stated therein is true to the best of my infor* 
mation and belief. Signed. 


Form E. P. 11. 

Form of Appeal to the Appellate Assistant Commissioner against imposi* 
tion of penalty under Section 10 or Section 16 of the Excess Profits 
Tax Acty 1940, or under Section 46 (I) of the Indian Income-tax Act^ 
1922, as applied to Excess Profits Tax by Section 21 of the Excess 
Profits Tax Act, 1940. 

To 

The Appellate Assistant Commissioner of Excess Profits Tax. 

The day of 194 . 

The petition of » of 

sheweth as follows ; — 

1. A penalty of Bs. , for which the notice of demand 

attached herewith was received on 194 , has been imposed 

•Section 10 of the Excess Profits Tax Act, 1940. 
on your petitioner under Section 16 of the Excess Profits Tax Act. 1940. 

Section 46 (1) of the Indian Income-tax Act, 1932. 

2. *Your petitioner did not enter into any artificial transaction for 
the purposes of avoiding the excess profits tax. 

*Your petitioner had reasonable cause for not furnishing the return 
under sub-section (1) of Section 13 or for not complying with the 
notice under sub-section (2) of Section 13. 

*Your petitioner did not conceal particulars of the profits arising 
or capital employed in the business or deliberately furnish inaccurate 
particulars thereof. 

*Your petitioner was unable to pay the tax within time for the 
reasons set forth below. 

3. For the reasons given in the Grounds of Appeal your petitioner 
therefore prays that the order of the Excess Profits Tax Officer im- 
posing the penalty may be set aside. 

Signed. 

* InappEopriate items to be deleted. 
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GROUNDS OF APPEAL. 

Form of Verification. 

, the petitioner named in the above petition, do 
declare that what is stated therein is true to the best of my information 
and belief. Signed. 


Form E. P. 12 

Form of Appeal againH the Amount of Belief or Refund or against 
refusal to grant relief or refund under Section 7 or Section 11 of 
the Excess Profits Tax Act, 1940, 

To 

The Appellate Assistant Commissioner op Excess Profits 

Tax, 

The day of 194 . 

The petition of of sheweth as follows : — 

^ 1, Your petitioner applied to the Excess Profits Tax Officer 
for relief under Section 7 of the Excess Profits Tax Act in respect of 
a deficiency of profits amounting to Rs. occurring in the 

chargeable accounting period commencing 19 , and 

ending 19 . 

*Your petitioner claimed, under Section 11 of the Excess Pro^ 
fits Tax Act, relief amounting to Rs. in respect of excess 

profits taxation imposed in upon the profits of your 

petitioner’s business. 

2. The Excess Profits Tax Officer has by .his order, dated the 

of which a copy is attached for relief 

• granted relief of only Bh. 

Intimation of this order was received by your petitioner on 

3. Y^our petitioner for the reasons stated in the Grounds of 
Appeal prays that the full relief due to the petitioner may be granted. 

Signed. 

GROUNS OP APPEAL. 

Form of Verification. 


I, , the petitioner named in the above petition, do 

declare that what is stated therein is true to the best of my informa- 
tion and belief. 


Form E. P. 13 


Signed. 


Form Appeal to the Commissioner of Excess Profits Tax against 
Enhancement of Tax or Penalty or Imposition of Penalty by the 
Appellate Assistant Commissioner. 

To 

The Commisbionbr of Excess Profits Tax, 


The 

day of 

194 . 


The petition of 
as follows : — 

of 


sheweth 


'Inappropriate items to be deleted. 
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1. The Appellate Assistant Commissioner of Excess Profits 
Tax at 

* has imposed on yonr petitioner, under Section 16 of the 
Excess Profits Tax Act, 1940, a penalty of Rs. 

* has, under Section 17 (4) of the Excess Profits Tax Act, 
1940, increased^^^y payable by yonr petitioner 

from Rb. to Rs. 

2. For the reasons staterl in the Grounds of Appeal yonr peti- 

* the order imposing the penalty may be set aside 
tioner prays that the enh anoem out may beset aside 

the enhancement may bo reduced to Hs. 

SifyQe.l. 

GROUNDS OP APPEAL. 

Form of Verification. 

I, , the petitioner named in the above 

petition, do declare that what is stated therein is true to the best of 
my information and belief. 

Signed. 


Form E. P. 14. 

EXCESS PROFITS TAX ACT, 1940. 

Form of Application under Section 6 (5). 

To 

The Excess Profits Tax Officer, 

The day of 194 . 

The application of of sheweth 

as follows : — 

1. That the applicant has been served with a notice under Sec- 
tion 13 (1) of the Act on and that the Return 

required by the said notice is due on 

2. That the standard period elected by the applicant under Sec- 

tion 6 (2) of the Act is the ‘‘previous year’* as determined under 
Section 2 (11) of the Indian Income-tax Act, 1922, for the purposes of 
the Income-tax assessment for the year ending 31st March 19 , 

being the period commencing 19 , and ending 19 , 

^ and the previous year as determined under Section 2 (11) of 
the Indian Income-tax Act, 1922, for the purposes of the Income-tax 
assessment for the year ending 31st March 19 , being the period com- 
mencing 19 , and ending 19 

3. That the profits of such “ standard period computed in 
accordance with the provisions of the First Schedule to the Act are 
Rs. ‘ 


* laapp^opriftto words to be deleted. 

(1) Where a standard period of only one ** pteifious year ” is chosen delete this sub- 
paragraph. 

E— 16 
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4. That such profits were less than might at the commencement 
of such standard period have been reasonably expected owing to the 
following cause (s) : — 

6. That the average amount of capital employed in the business 
during the said standard period, computed in accordance with the 
provisions of the Second Schedule to the Act was Rs. 

6. The applicant therefore applies that his case be referred to 
the Board of Referees under Section 6 (3) of the Act for a direction 
that the standard profits of the business shall be computed as if the 
profits during the standard period were such greater amount as they 
may think just. 

7. The applicant further applies that such direction shall not be 
limited to the statutory percentage x)f the average amount of the capital 
employed in the business because it ig just that a greater amount 
should be allowed in view of the following specific cause (s) peculiar 
to the business : — 

8. Copies of my computations showing how the sums referred to 
in paragraphs 4 and 6 are arrived at ate attached hereto. 

Signature of the applicant. 

Form of Verification. 

I, , the applicant in this application, do 

declare that the particulars above stated are true to the best of my in- 
forifiation and belief. 

Signature. 


Form E. P. 15 

EXCESS PROFITS TAX ACT, 1940 
Form of Application under Section 26 (I). 

To 

Thb Cbntral Board op Revenue 
The day of 194 . 

The application of of sheweth as 

follows ; 

1. That the applicant has been served with a notice under 

Section 13 (1) of the Act on 194 , and that the Return required 

, , . * i^due on 194 , 

by the said notice « duly furnished to the Excess Profits Tax Officer. 

2. That the standard period elected by the applicant under Sec- 

tion 6 (2) of the Act is the “ previous year as determined, under Sec- 
tion 2 (11) of the Indian Income tax Act, 1922, for the purposes of the 
income-tax assessment for the year ending 31st March 19 , being 

the period commencing 19 , and ending 19 , ' 

* and the “ previous year as determined, under Section 2 (11) of 
the Indian Income-tax Act, 1922, for the purpose of the income-tax 

* Delete iusippcopriate iteme. 
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assessment for the year ending 31st March 19 , being the period 

commencing 19 , and ending 19 . 

3. That the profits of such ** standard period ” computed in accord- 
ance with the provisions of the First Schedule to the Act are Rs. . 

4. That special circumstances, which render it inequitable that 
the standard profits of the^applicant’s business shall be computed as set 
out in paragraph 3, exist, that is to say : — 

6. That the average amount of capital employed in the business 
during the chargeable accounting period commencing 19 , and 

ending 19 , computed tn accordance with the provisions of the 

Second Schedule of the Act, and 

6. *Tbat application has been made to the Board of Referees 
under Section 6 (3) of Act, and 

*that no relief has been granted by that Board, 

*that insufldcient relief has been granted by that Board in- 
creasing the said standard profit to Rs. only. 

7. The applicant therefore applies that under Section 26 (1) of 
the Act the Central Board of Revenue may direct that the standard 
profits of the business shall be computed as if the profits of the standard 
period were such greater amount as they think just. 

8. The applicant further applies that such direction shall not be 
limited to the statutory percentage of the average amount of the capital 
employed in the business because it is just that a greater amount should 
be allowed in view of the following specific causeCs) peculiar to the 
business. 

9. Copies of my computations showing how the sums referred to 
in paragraphs 3 and 5 are arrived at are attached thereto. 

Signature of the applicant. 

Form of Verification. 

I, , the applicant in this application, do declare that parti- 
culars above stated are true to the best of my information and belief. 

Signature, 

* Delete inappropriate items. 


Form E. P. 16 

EXCESS PROFITS TAX ACT, 1940 
Form of Application for special allowance under the provisions of 
Section 26 (5) of the Act, in computing the profits of a business 
during a chargeable accounting period. 

Name of applicant 
Address of applicant 
Business 

The day of 194 . 

To THE Cbntbal Board op Revenue, 

The applicant named above submits : — 
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1. that the profits of his business during the chargeable accounting 

period commenced 19 , and ended 19 , computed in 

accordance with the provisions of the First Schedule to the Act 
are Ks. 

2. that such compatation is inequitable owing to the following 
circumstances : 

*(i) the suspension or postponement, as a consequence' of the 
present hostilities, of repairs or renewals ; 

*(u) the provision of buildings, plant or machinery which will 
not be required for the purposes of the business after the termination 
of the present hotilities; 

difliculties in bringing into British India income arising 
outside British India where the country in wiiich the income accrued 
prohibits or restricts by its laws the remittance of money to British 
India, and loss in the remittance to British India of such income because 
of fluctuations in the rate of exchange between that country and British 
India : 

as shown in the si^atemunt of particulars set out on opposite page of 
this form. 

Signature of applicant. 

*Dal6te inappropriate items. 

SCHEDULE OF PARTICULARS REQUIRED. 

1*. In the caise of suspension or postponement of repairs or 
renewals. 


Nature of the :Data when, but Estimated cost 
repair or for iho present thereof as it | 

reuewLil. hostilities, the| that date. i 

repair or renew- 
al would havel 
been executed. 


3 


Actual 0 (;at of ro- I Actual average ex- 
pairs Hud renewals jpeudiLuro on repairs 


3 


Rs. 


executed in the 
period constituting 
or including the 
chargeable acouunt- 
iug period. 

4 

Bb. 


land renewals during 
the five precediug 
years. 


Be. 


2"^. In the cas 0 of buildings, plant or machinery provided which 
after the termination of hostilities, will not be required. 


Description of each 
item. 


I 


Date when each 
item provided 


Cost of each item. 


2 


3 


Reasons why each item 
will not be required after 
the termination of the 
present hostilities. 

4 


Bs. 


3*. In the case of diflSculty m bringing into British India money 
arising in a country outside British India, by reason of the laws of 
that country restricting or prohibiting the remittance of money to 
British Indiai 
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Gouatry in which 
income accrued. 


Amount of income 
accrued and not re- 
mitted (in ourrenoy 
of that country). 

2 


Amount thereof 
asBcesed for income- 
tax purpoces in 
British India. 

3 


Estimated ultimate loss 
owing to non- 
remittance. 


Ks. 


Rs. 


4*. In the case of loss on remitbance owing to fluctuations in 
rates of exchange. 


Country in 
which income 
accrued. 


Amount of in- 
come accrued 
(in currency of 
that country.) 

2 


Amount realiz- 
ed by remit- 
tance thereof. 


Amount as assessec 
to Indian 
income-tax. 


3 


4 


Deduction claimed 
in respect of loss in 
remittances. 


Ks. 


Rs. 


Bs. 


I , the applicant in this application, do declare 

that the particulars above stated are true to the best of my information 
and belief. 

Signature. 

• Particulars to be entered in appropriate spaces only. 


^ Form E-, P. 16- A. 

P^XCESS PROFITS TAX ACT, 1940. 

Form of application for Special Allowance, under the 
provisions of Section 26 (3) [Head (d)] of the Act, in 
computing the profits of a business during a 
chargeable accounting period. 

Name of applicant 
Address of applicant 
Business 

The day of 194 

To THB Central Board of Kbvbnub, 

The applicant named above sabmits ; — 

1. that the profits of his basiness during the chargeable account- 
ing period commenced _ 

19 , and ended » 

computed in accordance with the provisions of the First Schedule to the 

Act are Bs. » 

(1) This form was inserted by Notification No. 2 dated the 14th February, 1942. 
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2. that such corapatation is inequitable owing to the following 
circumstances, namely : — 

the business includes the winning of a mineral or mineral oil, the 
winning of which is of exceptional importance for the prosecution of 
the war and that, during the chargeable accounting period above meh- 
tioned, there was an increase in the output of such mineral or mineral 
oil which was essential in the national interest and which has had the 
effect of shortening the period during which, but for such increased out- 
put, the source of the mineral or mineral oil might have been expected 
to be exhausted ; 

as shown in the statement of particulars set out on the back of 
this form. 

Signature of applicant. 
Schedule of particulars required, 

1. Description of the minerals. 

2. Description, including particulars of the area, of 

the source of the minerals. 


3. Output of the minerals. 

(а) in the standard period being — 

(t) the period commencing 19 

and ending L9 

and 

*(it) the period commencing 19 

and ending 19 

(б) in the chargeable accounting period — 

(i) commencing 19 

and ending 19 

*(it) commencing 19 

and ending 19 

*(iii) commencing 19 

and ending 19 


4. The date by which, but for the increased war-time 
output it is estimated that the source of the 
minerals would have been exhausted. 

6. The facts upon which the applicant bases his claim 
that the winning of the minerals was of excep- 
tional importance for the prosecution of the pre- 
sent war and that the increased output was 
essential in the national interest. 

I, , the applicant in this application, 

do declare that the particulars above-stated are true to the best of my 
information and belief. 

Signature. 


Delete if iutippiloable. 
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Form E. P. 17, 

Application for Befund of Excess Profits Tax in Respect 
of Deficiency of Profits. 

To 

The Excess Profits Tax Oppiobr, 

I, of do hereby declare 

that for the chargeable accounting period commencing 19 , 

and ending 19 , the excess profits arising from 

the business of were determined at Rs. 

and charged to tax amounting to Rs. . The tax was 

paid on 194 . 

I further declare that during the chargeable accounting period 
commencing* 19 , and ending 19 , 

there was a deficiency of* profits in the same business amounting 
to Rs. 

I therefore pray for a^ [provisional*] refund of Rs. 

The Return prescribed under 8(*ction 13 (1) of the Act showing the 
said deficiency of profits is attached hereto. 

Dated the 194 . Signature. 

/ 

Form of Verification. 

I hereby declare that what is stated herein is true to the best of 
my information and belief. 

Dated the 194 . Signature. 

* The word * provisional ' should bo deleted except where a defioienoy of profits arising 
after the end of March 1941 is to be set ofi against excess profits arising before the end of 
March 1941. 


Form E. P. 18. 

Application for Befund in Respect of Double Excess Profits 

Taxation. 

To 

The Excess Profits Tax Officer, 

I, of do hereby 

declare that excess profits arising from the business of for 

the chargeable accounting period commencing 19 , and 

ending 19 , have been charged to excess profits tax both 

in British India and in^ . Official receipts are attached 

for excess profits tax of Rs. 

paid on 19 , and for British Indian excess profits tax 

of Rs. paid on 19 . 

(1) The word and asterisk "provisional ” and the footnotes were inserted by Notification 
No. 17 dated the afith April 1941. 

(2) Insert name of Country or State in which tax paid. 
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I therefore pray for relief amounting to Rs. under 

(a) 8ub*BectioQ (1) of Section 11 of the Act in accordance with 
the notification of the Central Government under that section. 

(b) sub-section (2) of that section. 

[Delete (a) or (b). whiohever is inapplioable]. 

Dated 194 Signature. 

Form of Verification. 

I hereby declare that what is stated herein is true to the best of 
my information and belief. 

Dated the 194 . Signature. 


'Form E. P. 28 A. 

EXCESS PROFITS TAX ACT, 1940. 

F'orm of appeal against rnodijicatdons of the computations of profits 
and capital made by the Excess Profits Tax Officer mider subsection {8) 
of Section 8 of the Excess Profits Tax Act, 1940. 

To 

The Board op Referees 

c/o The Excess Profits Tax Officer, 

The day of 194 . 

The petition of of 

sheweth as follows : — 

1. Your petitioner's business carried on by him during the char- 
geable accounting period commencing 19 

and ending 19 

*has, by virtue of sub-section * (2)/* (3) been deemed not to have 
*been discontinued is treated, by virtue of sub-section 

(4), as if it had been in existence throughout the period during which 
there was in existence another business. 

*is treated, by virtue of sub section (5) as a continuation of another 
^business your petitioner, who has carried 

on the business after its transfer to him on the day 

of 19 , treated, by virtue of sub section (8) 

as having carried on the businesi^ as from a date before such transfer. 

2. Your petitioner was served on with a 

^notice of the modifications made by the Excess 

•Profits Tax Officer of the refusal of the Excess 

Profits Tax Officer to make modifications under sub-section (8) of 
Section 8 of the Excess Profits Tax Act, 1910. 

1. This form was msotied by Notifioation No. 5 dated the Ist February 1941. 

* laappropriate words to be deleted. 
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3. For the reasons given in the grounds of appeal your petitioner 
is not satisfied with *the modifications aforesaid 

*the refusal aforesaid. 


4. 


Your petitioner, therefore, prays that the 


•modlfleatlonB 

^refusal 


abovemen- 


tioned may be 
prayed for. 


•set aside 
•amended 


SO as to grant your 


petitioner the relief 


GROUNDS OF APPEAL. 
Form of verification. 


Signed. 


I, , the petitioner named in the above petition, 

do declare that what is stated therein is true to the best of my infor- 
mation and belief. 

Signed. 


^ Form E. P. 29-A, 


EXCESS PROFITS TAX ACT, 1940. 


Form of appeal against the determination of the Excess Profits Tax 
Officer under Rule 11 of the First Schedule to the Excess Profits 

Tax Act, 1940, 

To 


The Board of Rbferbeb, 

c/o The Excess Profits Tax Officer, 

The day of 194 . 


The petition of 

sheweth as follows : — 


of 


1, Your petitioner is not satisfied with the determination of the 
Excess Profits Tax Officer under Rule 11 of the First Schedule to the 
Act, that the sura of Rs. allowable, apart 

from the provisions of that rule as deduction in computing the profits 
of the accounting period commencing 19 and 

ending 19 , does not represent a sum reasonably 

and properly attributable to that accounting period and that it shall be 
treated as attributable as to 


(i) the sum of Rs. 


194 

*and (ii) the sum of Rs. 

194 


to the accounting period commencing 
and ending 194 


to the accounting period commencing 
and ending 194 

to the accounting period commencing 
and ending 194 

2. Your petitioner received a copy of the order notifying the said 
determination on 194 


*and (iii) the sum of Rs. 

194 


•Inappropriate words to be deleted. 

(1) This form was inserted by Notifioation Ko. 6 dated the let February 1941. 
E— 16 a 
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3. For the reasons given in the grounds of appeal, your petitioner 
prays that the determination of the Excess Profits Tax Officer may be 

♦amende d grant your petitioner the relief prayed for. 


GROUNDS OF APPEAL. 
Form of Verification. 


Signed. 


I, , the petitioner named in the above petition 

do declare that what is stated therein is true to the best of my know- 
ledge and belief. 

Signed. 


^ Form E. P. 30. 

EXCESS PROFITS TAX ACT, 1940. 

Form of application for allowance in respect of inherently 

unproductive assets under Buie 7 of the Second Schedule, 

To 

The Excess Profits Tax Officer, 

The day of 194 . 

The application of of • sheweth as follows : — 

1. That the applicant has been served with a notice under Section 

13 (1) of the Act on 194 and that the 

Return required by the said notice 

• is due on ~ • 

• hAS been duly furnished to the Exoess Profits Tax Offioer. 

2. That the standard period elected by the applicant under Section 

6 (2) of the Act is the ‘‘ previous year” as determined under Section 2 
(11) of the Indian Income-tax Act, 1922, for the purposes of the income- 
tax assessment for the year ending Slst March 19 , being the period 

commencing 19 and ending ' 19 *and the 

“ previous year ” as determined under Section 2 (11) of the Indian 
Income-tax Act, 1922, for the purposes of the income-tax assessment 
for the year ending 31st March 19 , being the period commencing 

19 and ending 19 

3. (a) That certain assets, namely were inherently unpro- 

ductive during the whole or some part of the said standard period ; 

(6) that the cost of those assets was Rs. ; 

(c) that the average capital employed in the business during the 
standard period in respect of those assets computed in accordance with 
Rules 1 to 6 of the Second Schedule to the Act was Rs. 

(d) that the circumstances, by reference to which the applicant 
claims that the assets were inherently unproductive, are 

4. The applicant therefore applies that, under Rule 7 of the Second 
Schedule to the Act, the Central Board of Revenue may direct that the 

* Inappropriate words to be deleted. 

(1) This form was inserted by Notification No.6 dated the Ist February 1941. 
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average capital employed in the applicant’s business during the standard 
period shall be computed as if the assets above-mentioned had not been 
assets of the business from ‘ 19 to 19 • 

6. A Copy of my computation shov^ing how the sum referred to 
in paragraph 3 (c) is arrived at is attached hereto. 

Signature of applicant. 

Form of Verificatioo. 

If , the applicant in this application, do declare that the 

particulars above stated are true to the best of my information and 
belief. 

Signature. 


^ Form E. P. 9(T). 

B'orm of Section 8 Excess Profits Tax Act Appeal, 

In 

The (Income-tax) Appellate Tribunal, Delhi. 

8 B.P.T.A.A. No. of 19 19 


versus 

appellant, ^ 

RESPONDENT, 

Province from which the appeal ia filed. 


Exoeaa Profits Tax Officer making the original order. 


Bub-seotion of section 8 under which the order was made and the 
substance of the order. 


Date of the original order. 


Appellate Assistant Commissioner determining the appeal. 


Whether the original order was confirmed, cancelled eto.. on 
appeal. 


Date of the appellate order. 


Date on which the appellate order came to the knowledge of the 
appellant. 


Postal address on which the appellant undertakes to receive 
notices. 


Postal address on which notices should be issued to the res- 
pondent. 


Relief claim ed in appeal. 



(To be filled in by the office). 

1. Forma £. P. 9 (Tj to E. P. 12 il) T woreioaerted by Notification No. 7 dated the 15tb 
February 1941. 
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Fobm E. P, 9(T) — contd. 

Grounds oj Appeal. 

Signed 

(Appellant.) 

Signed 

(Authorised representative, if any). 
Verification. 

I, , the appellant do hereby declare that what is stated 

above is true to the best of my information and belief. Verified to-^ 
day the day of at • 

Signed ( ). 

N.B . — 1. Strike out unnecessary columns. 

2. The appeal must be accompanied by a certified copy of 

the order appealed from and a copy of the grounds 
of appeal to the Tribunal. 

3. The appeal must be accompanied by a Treasury receipt 

for Rs. 100. 


Form E.P. 10/13 (T). 

Form of Section 14 (i) Excess Profits Tax Act Appeal. 

In 

The (Income-tax) Appellate Tkibunal, Delhi. 

14 (1) E.P.T.A.A. No. of 19 -19 * 

<t)ersus 

RESPONDENT. 

-- — — - --- --- 

Provinod from wbioh the t»pppeal is filed. | 


Whether the terms of notices under sub-sootiona (1) find { 2 ) of | 
aootlon 13 were oomplied with. j 

Exoosa Profits Tax Officer making the origm:>l order. | 


Profits assessed to excess profits tax. 


Deficiency determln^.d. j 

I 

* To bo filled in by the office. 
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PoBM E. P. 10/13 (T). — contd. 

Amount of net tax determined. | 

Date of receipt of netioe of demand. ) 

Date of receipt of the copy of the order determining defioieuoy of j 
profits. 1 


Date of intimation of the order of refund. 


Appellate Assistant Commissioner determining the appeal. | 

Profits held assessable to excess profits tax by the Appellate | 

Assistant Commissioner. j 

Deficiency determined by the Appellate Assistant Commissioner. 

Refund, if any, made by the Appellate Assistant Commissioner. 

_ I 

- I 

Enhancement of profits and tax, if any, made by the Appellate } 

Assistant Commissioner. | 

I 

Date of the appellate order. j 



Date on which the appellate order came to the knowledge of the | 
appellant. j 


Postal address on which the appellant undertakes to receive 
notioes. 


Postal address on which notices should be issued to the res- 
pondent. 


Relief claimed in appeal. 

Grounds of Appeal. 

Signed. 

(Appellant.) 

Signed. 

(Authorised representative, if any). 
Verification. 

, the appellant do hereby declare that what I have stated 
above is true to the best of my information and belief. Verified to-day 
the day 0^ 

(Signed). 



23C EX<3ESS PROFITS TAX RULES, 1940 E. P. 10/13 (T) 

Form B.P. 10/13 {^.)—contd. 

N.B, — 1. Strike out unnecessary columns. 

2. The appeal must be accompanied by a certified copy of 

the order appealed from and a copy of the grounds 
of appeal to the Tribunal. 

3. The appeal must be accompanied by a Treasury receipt 

for Bs. 100. 


Form E P. 11 (1) (T). 

Form of Section 46 (1) Penalty Appeal. 

In 

The (Income-tax) Appellate Tribunal, Delhi. 

46 (1) E.P.T.A.A. No. of 19 19* 

versus 

appellant. respondent. 


ProTinoe from which the appeal is filed. 


Officer making the original order. 


Amount of tax determined. 


Amount of tax in arrears. 


Period daring which default continued. 


Amount of the penalty, 


Date of receipt of notice ef demand. 


I 

Appellate Assistant Gonunissioner determining the appeal. I 


Whether the original order was confirmed, er cancelled or varied | 
on appeal, and if varied in what respect. j 

I 

Date of the appellate order. 


I 

Date on which the appellate order came to the knowledge of the | 
appellant. j 


! 


* To be filled in by the office. 
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Fobm E.P. 11 (1) (T). — eontd. 

Poitftl address on which the appellant andertakss to receive 
notices. 


Postal address on which notices should be issued to the res- j 
pondeni. j 


1 

Belief claimed in appeal. I 



Grounds of Appeal. 

Signed 

(Appellant.) 
Signed 

(Authorised representative, if any.) 
Verifcalion, 

, the appellant do hereby declare that what is 
true to the best of my information and belief. Verified 
day of at 

Signed ( ). 

Strike out unnecessary columns. 

The appeal must be accompanied by a certified copy 
of the order appealed from and a copy of the grounds 
of appeal to the Tribunal. 

The appeal must be accompanied by a Treasury receipt 
for Rs. 100. 

Form E. P. 11 (T). 

Form of Seciion 10 Excess Profits Tax Act AppeaU 
In 

The (Inoomb-tax) Appellate Tribunal, Delhi. 

10 E.P.T.A.A. No. of 19 -19 


versus 

appellant. 

Province from which the appeal is filed. 

BEBPONDSNT. 

Excess Profits Tax Officer making the original order. 


Data of receipt of notice of demand. 



I, 

stated above is 
to-day the 

N.B.—l. 

2 . 


3, 


(To be filled In by the office.) 
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EXCESS PROFITS TAX RULES. 1940 E. P. 11 (T.) 


Form E. P. 11 (T). — contd. 


Amount of the penalty. 1 

1 

1 

Amount of the tax evaded or sought to be evaded aa found by I 

the Excesa Profits Tax Officer. 


Appellate Assistant Commissioner determining the appeal. 


Whether the original order was confirmed, cancelled or varied 
on appeal, and if varied in what respect. 


Date of the appellate order. 

I 

Date on which the appellate order came to the knowledge of the 
appellant. 


Postal address on which the appellant undertakes to receive 
notices. 

1 

1 

1 

Postal address on which the notices should bo issued to the res- 
pondent. 


Relief claimed in appeal. I 

1 

1 

1 

1 


Grounds of Appeal. 

Signed. 

(Appellant.) 

Signed. 

(Antborised representative, if any). 
Verification. 

I. , the appellant do hereby declare that what I 

have stated above is true to the best of my information and belief. 
Verified today the day of at 

Signed ( ). 

N,B. — 1. Strike oat unnecessary columns. 

2. The appeal must be accompanied by a certified copy of 
the order appealed from and a copy of the grounds 
of appeal to the Tribunal. 

8. The appeal must be accompanied by- a Treasury receipt 
for Rs. 100. 
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1 Form E. P. 11/13 (T). 

Form oj Section 16 Excess Profits Tax Act Appeal. 

In 

The (Income tax) Appellate Tbibunal, Delhi. 

16 E.P.T.A.A. No. of 19 -19 .* 

^ versus 

APPELLANT. RESPONDENT. 


Province from which the appeal is filed. 


Officer making the original order. 


Date of receipt of notice of demand. 


Amouat of the penalty. 


Ketflon for impoainti the penalty. 



Appellate Af^^^istant OommisBioner determining the appeal. 

Whether the original order was confirmed, oancelled, or varied 
on appeal, and if varied in what respect. 

Dat(^ of the appellate order. 

Date on which the appellate o^-der came to the knowledge of 
the appellant. 


Postal address on which the appellant undertakes to reooive 
notices. 


Postal address on which notioo.s should be issued to the res> 
pondcut. 


Relief claimed in appeal. 


Grounds of Appeal, 

Signed. 

(Appellant.) 

Signed. 

(Authorised representative, if any). 
Verification, 

I, , the appellant do hereby declare that what is 

stated above is true to the best of my information and belief. Verified 
to-day the day of at 

Signed* ( . )• 

(To be filled in by the office). 
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Form E. P. 11/13 (T). — contd, 

N.B. — 1. Strike out unnecessary columns. 

2. The appeal must be accompanied by a certified copy 

of the order appealed from and a copy of the grounds 
of appeal to the Tribunal. 

3. The appeal must be accompanied by a Treasury receipt 

for Rs. 100- 


In 


Form E. P. 12 (T). 

Form of Section 7 Excess Profits Tax Act Appeal. 

The (Income tax) Appellate Tribunal, Delhi- 

7 E.P.T.A.A. No. of 19 -19 

versus 




appellant. respondent. 


Ptovinoe from which the Appeal ia filed. 


Chargeable aooounting period. 


Exoeaa Profita Tax Officer who made the original order. 


Defloienov of Profits in respect of which relief was claimed 
before the Excess Profits Tax Officer. 


Repayment or refund claimed. 


Deficiency determined. I 

Repayment or refund allowed. ( 

Date of reoeipt of the copy of the order determining the defiol- I 
enoy. 


Date of receipt of the Intimation of the order granting or refusing 
to grant relief by repayment or otherwise. 


Appellate Assistant Commissioner determining the appeal. | 

Deficiency found by the Appellate AssistHnit Commissioner. | 


* (To be filled in by the office). 



E. P. 12 (T). 


EXCESS PKOFITS TAX RULES, 1940 


Fobm E.P. 12 (T). — contd. 

Rttpftymdiit or rotund ordered by the Appellate Aaeistaat f'om- I 

misBioner. i 

I 

i 

Date of the appellate order. | 



Date on which the appellate order came to the knowledge of the j 
appellant* I 


Postal address on which the appellant undertakes to receive 
notices. 


Postal address on which notices should bo issued to the res- | 
pondent. i 


Relief claimed in appeal. 


rounds of Appeal, 

Signed 

(Appellant. 

Signed 


(Authorised representative, if any.) 


Verification, 


I, ihe appellant do hereby declare that what is 

stated above is true to th* best of niy information and belief. Verified 
to-day the day of at 

Signed ( ). 

IS[,B. — 1. Strike out unnecessary columns. 


2. The appeal must be accrniipanif d by n certified copy of 

the order appealed from and a copy of the grounds 
of appeal to the Tribunal. 

3. The appeal must be "accompanied by a Treasury receipt 

for Rs. 100, 


In 


Form E.P. 12 (1; (T). 

Form of Section 11 Excess Profits Tax Act Appeal. 

The (Inoomk-tax) Appellate Tribunal Delhi. 

11 E.P.T.A A. No. of 19 —19 .* 

versus 

APPELLA NT. RESPON DENT. 


ProTinoe from which the Appeal is filed. 


I 


* (To be filled in by the office). 
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EXCESS PROFITS TAX RULES. 1940 E. P. 12 (1) (T.) 


PoBM E. P. 12 (1) (T). — contd. 


Chargeable accounting period 

1 

Ezcess Profits Tax Officer who made the original order. 


Belief claimed before the Excess Profits Tax Officer. 

i 

Grounds on which relief was claimed before the Excess Profits 1 
Tax Officer. 1 

1 

' 

Belief granted by the Excess Profits Tax Officer. 

Date of receipt of the intimation of the order granting or refusing 
to grant relief. 

Appellate Assistant Comniisnioner determining the appeal. j 

- - - -- ^ 

Belief granted by the Appellate Assistant Commissioner. I 

( 

! 

I 

1 

1 

1 ' ■ 

■ 1 

Date of the appellate order. ( 



Date on which the appellate order came to the knowledge of rho 
appellant. _ . _ _ 

Postal address on which the appellant undertakes to receive 
notices. _ . I 

Postal address on which notices should bo issued to the res- | 
pqndeat. I 

Relief claimed in appeal. 


Grounds of Appeal, 

Signed. 

(Appellant.) 

• Signed. 

(Authorised representative, if any). 
Verification, 

I, , the appellant do hereby declare that what 

is stated above is true to the best of my information and belief. 
Verified today the day of at 

Signed ( ). 

— 1. Strike out unnecessary columns. 

2. The appeal must be accompanied by a certified copy of 

the order appealed from and a copy of the grounds 
of appeal to the Tribunal. 

3. The appeal must be accompanied by a Treasury receipt 

for Bs. 100. 



E.P;i4(T) EXCESS PROFITS TAX RULES, 1940 


243 


Form E. P. 14^T)t 

Form of Section 10- A Excess Profits Tax Act Appeal. 

In Thb (Inoomb-tax) Appellate Tribunal, New Delhi. 
10-A. E.P.T.A.A. No, of 19 —19 .* 

versus 

APPELLANT. RESPONDENT. 

ProvinoQ from whioh the appeal is filed. | 

L 

! 

Exoess Profits Tax OiHoer making the order. ) 


Substance of the order made under Section 10-A 


Date of the order. 


Date on whioh the order o( as'^essmeut affajted by such adjust- 
ment was served on the appellant. 


Postal address on which the appellant undertakes to receive 
notices. 


Postal address on which notioos should be issued to the res- 
pondent. 


Relief claimed in appeal. I 

I _ _ . . . 

Oroimds oj Appeal, 

Signed 

(AppeilaDt.) 

Signed 

(Authorised representative, if any). 
Verification, 

I, , the appellant do hereby declare that what is stated 

above is true to the best of my information and belief. Verified to- 
day the day of at 

Signed ( )• 

N,B, — 1. Strike out unnecessary columns. 

2. The appeal must be accompanied by a certified copy of 
the order appealed from and a copy of the grounds 
of appeal to the Tribunal. 

* To be filled in by the ofdoe. 

t This form wea added by Notifloatlon Ne« 2 dated the 14th February, 1942. 
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EXCESS PROFITS TAX RULES, 1940 E. P. 15 (T) 


^Form.E. P. 15 (T). 


Form of Rule 12, Schedule /, Excess Profits Tax Act Appeal. 

To 

Thb (Inoomk-tax) Appellatb Tribunal, Nkw Delhi. 

12 R.E P.T.A.A. No. of 19 

—19 • 

versus 

APPELLANT. 

RESPONDENT. 

/ 

Province from which the appeal is filed. i \ 

cLi_ 

Excess Profits Tax Officer making the order. 


aubstaiice of the order made under Rule li 



Date of the order. 


Date on which the order of as^essmeut affected by such adjust* 
ment was served on the appellant. 


Postal address on which the appellant undertakes to receive 
notices. 


Postal address on which notices should be issued to the res- 
pondent. 


Belief claimed in appeal. | 

I 

Grounds of Appeal, 

Signed 

(Appellant.) 

Signed 

(Authorised representative, if any). 
Verification, 

I, , the appellant do hereby declare that what is stated 

above is .true to the beat of my information and belief. Verified to- 
day the day of at 

Signed ( ). 

N.B, — 1. Strike out unnecessary columns. 

2. The appeal must be accompanied by a certified copy of 
the order appealed from and a copy of the grounds 
of appeal to the Tribunal. 

* To be filled in by th. offioe. 

(1) This focm waa added by Notifioatioa Ho. 3 dated the Uth Febtaaer, 1M3, 
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EXCESS PROHTS TAX (BOARDS OF REFEREES) 

RULES, 1940. 

Notification No. 2 dated the 28th September^ 1940. 

In exercise of the powers conferred by sab-section (6) of Section 3 
of the Excess Profits Tax Act, 1940 (XV of 1940), the Central Govern- 
ment is pleased to make the following rales, namely : — 

1. These rales may be called the Excess Profits Tax (Boards of 
Referees) Rules, 1940. 

2. The Central Government shall, by notification in the Official 
Gazette, constitute a panel of persons eligible for appointment to a 
Board of Referees, and may in like manner, from time to time, nomin- 
ate to, or remove from, the panel such persons as it thinks fit. 

3. On receipt of an application under sub-section (3) of Section 6, 
or of an appeal under sub-section (6) ^ [or the proviso to sub-section 
(8), of Section 8, or under Rule 11 of Schedule 1,] of the Excess Profits 
Tax Act, 1940, the Commissioner shall appoint, subject to the provisions 
of sub-section (5) of Section 3 of that Act, a Board of Referees from 
the panel constituted under rule 2, and refer the application or the 
appeal, as the case may be, for the decision of the Board. 

4. (1) If the applicant, or in the case of an appeal, any of the 
parties to the appeal, objects to the appointment of any particular 
member or members of the Board of Referees, and the Commissioner 
is satisfied that there are reasonable grounds for such objection, he may 
in his discretion cancel the appointment of such member or members 
to the Board and appoint an eligible person or persons instead. 

Provided that no, objection taken after the date of the first meet- 
ing of the Board fixed for hearing the application or the appeal shall 
be considered by the Commissioner. 

(2) The decision of the Commissioner under sub-rule (1) shall be 
final. 

5. The members of a Board of Referees shall elect their own 
chairman. 

6. (1) The decision of the Board of Referees on*any matter shall be 
according to the view of the majority of members present and shall be 
embodied in a report which shall be signed by all the members present: 

Provided that any dissenting member may record a minute of 
dissent. 

(2) Where the Board of Referees is equally divided, the chairman 
shall have a casting vote. 

(3) No decision of the Board of Referees which is signed by less 
than half the members constituting the Board shall be valid. 

7. The proceedings of a Board of Referees shall not be invalid 
merely by reason of the absence of a member. 


(1) These words were substituted for the words '* of Beotion 8 by Notifioatiou 3 
dated Slst December 1940. 

»— IT 
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DOUBLE TAXATION (INDIA & U. K.) RULES 


EXCESS PROFITS DOUBLE TAXATION (INDIA AND THE UNITED 

KINGDOM) RULES. 

Notification No, 18 dated the 21st June 1941. 

In exercise of the powers conferred by sub-section (1) of Section 11 
of the Excess Profits Tax Act, 1940 (XV of 1940), the Central Govern- 
ment is pleased to make the following rules for the granting of relief 
incases where, in respect of any profits of any business, Excess Profits 
Tax has been paid under that Act and Excess Profits Tax has been paid 
or, if there were no National Defence Contribution, would have been 
paid under the law in force in the United Kingdom. 

1. These Rules may be cited as the Excess Profits Double Taxa^ 
tion (India and the United Kingdom) Rules. 

2. In these Rules. — 

(i) the expression “ Indian excess profits tax ” means any excess 
profits tax payable in accordance with the provisions of the Excess 
Profits Tax Act, 1940 ; 

(ii) “United Kingdom excess profits tax” means any excess 
profits tax payable under the law in force in the United Kingdom, or, 
where National Defence Contribution and not Excess Profits Tax is 
payable, the amount of Excess Profits Tax that would be payable if 
there were no National Defence Contribution ; 

(iii) the expression “ chargeable accounting period ” has in 
British India the meaning assigned to it in sub-section (6) of Section 2 
of the Excess Profits Tax Act, L940, and in the United Kingdom the 
meaning assigned to it in Section 22 of the Finance (No. 2) Act, 1939. 

3. Any reference in these Rules to the lower of the two rates 
shall, where the rates are equal, be construed as a reference to either 
of those rates. 

4. These Rules shall have effect in respect of Indian excess profits 
tax charged for any chargeable accounting period in respect of which, 
under the law in force in the United Kingdom, relief is to be given in 
respect of the payment of Indian Excess Profits Tax. 

6. If the person carrying on a business in any chargeable account- 
ing period proves to the satisfaction of the Excess Profits Tax Officer 
that he has paid, in respect of any profits of the business in that period, 
Indian excess profits tax and that he has also paid, in respect of those 
profits. United Kingdom excess profits tax — 

(i) there shall be computed the amounts of excess profits tax 
which would be payable in British India and the United Kingdom res- 
pectively, if excess profits tax in the other country and National Defence 
Contribution in the United Kingdom were disregarded except in com- 
puting capital ; 

(ii) the amount of relief to be given in British India shall be the 
same proportion of the lesser of the amounts so computed as the amount 
so computed for British India bears to the sum of the two amounts so 
computed ; 
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(iii) if the amount ro computed either for British India or for the 
United Kingdom is found to have been incorrect (whether by reason of 
a subsequent deficiency of profits or for any other reason), the amount 
so computed shall be recalculated and the relief in British India revised 
accordingly. 

6. Where the chargeable accounting periods differ in British India 
and the United Kingdom, the tax chargeable for such periods shall be 
apportioned on a time basis to co-terminous periods as hereinafter defin- 
ed, and relief shall be allowed under these Buies for those periods. 

For this purpose, except so far as the Central Board of Bevenue 
and the Board of Inland Bevenue otherwise agree, — 

(а) the first of the co-terminous periods shall commence on the 
first day on which double taxation commenced, and each succeeding 
co-terminou8 period shall commence at the expiration of the period im- 
mediately preceding; and 

(б) each of such co-terminous periods shall end at the end of the 
chargeable accounting period within which it commences, and, if the 
chargeable accounting periods differ for the purposes of the excess 
profits tax of the two countries, then at the end of that one of the 
chargeable accounting periods that ends first. 

7. For the purpose of these Buies the liability to excess profits 
tax of a principal company of a group of interconnected companies shall 
be taken to be the liability of that company in respect of its own busi- 
ness only. 

Where, however, excess profits tax payable in respect of the busi- 
ness carried on by a subsidiary company is assessed on the principal 
company, relief shall be allowed to the subsidiary company as if the 
excess profits tax liability attributable to the business of the subsidiary 
company were separately assessed upon that company. 

8. Every application for a refund of excess profits tax under this 
Notification shall be made to the Excess Profits Tax Ofiicer of the dis- 
trict or circle in which the applicant is chargeable to excess profits tax. 
Such application may be presented by the applicant in person or by a 
duly authorised agent or may be sent by post, and shall «be in the form 
prescribed in Buie 16 of the Excess Profits Tax Buies, 1940. 


EXCESS PROFITS DOUBLE TAXATION (INDIA AND CEYLON) RULES. 

Notification No. 6 dated the 6th September 1942. 

In exercise of the powers conferred by sub-section (1) of Section 11 
of the Excess Profits Tax Act, 1940 (XV of 1940), the Central Govern- 
ment is pleased to make the following rules for the granting of relief 
in cases where, in respect of any profits of any business, excess profits 
tax has been paid under that Act and excess profits duty has been paid 
in Ceylon : — 

1. These rules may be cited as the Excess Profits Double Taxation 
(India and Ceylon) Buies. 
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2. In these rales the expression : — 

(i) “ excess profits tax ”, 

(а) so far as British India is concerned means any excess profits 
tax payable in accordance with the provisions of the Excess Profits Tax 
Act, 1940. 

(б) so far as Ceylon is concerned means any excess profits duty 
payable in accordance with the law in force in Ceylon ; 

(ii) “ Chargeable Accounting Period ” has in British India the 
meaning assigned to it in sub section (6) of Section 2 of the Excess 
Profits Tax Act, 1940, and in Ceylon the meaning assigned to the ex- 
pression “ accounting period ” in Section 2 of the Excess Profits Duty 
Ordinance, 1941 (Ceylon Ordinance No. 38 of 1941). 

3. Any reference in these rules to the lower of the two rates shall, 
where the rates are equal, be construed as a reference to either of those 
rates. 

4. These rules shall have effect in respect of Indian excess profits 
tax charged for any chargeable accounting period in respect of which 
under the law in force in Ceylon relief is to be given in respect of the 
payment of Indian excess profits tax. 

6. If the person carrying on a business in any chargeable account- 
ing period proves to the satisfaction of the Excess Profits Tax Officer 
that he has paid in respect of any profits of the business in that period, 
Indian excess profits tax and that he has also paid, in respect of those 
profits, Ceylon excess profits tax : — 

(i) there shall be computed the amount of excess profits tax 
which would be payable in British India and Ceylon respectively, if 
excess profits tax in the other country were disregarded except in com- 
puting capital ; 

(ii) the amount of relief to be given in British India shall be the 
same proportion of the lesser of the amounts so computed as the 
amount so computed for British India bears to the sum of the two 
amounts so computed ; 

(iii) if the amount so computed either for British India or for 
Ceylon is found to have been incorrect (whether by reason of a sub- 
sequent deficiency of profits or for any other reason), the amount so 
computed shall be re-calculated and the relief in British India revised 
accordingly. 

6. Where the chargeable accounting periods differ in British India 
and Ceylon the tax chargeable for such periods shall be apportioned on 
a time basis to co-terminous periods as hereinafter defined, and relief 
shall be allowed under these rules for those periods. 

. For this purpose, except so far as the Government of India and the 
Government of Ceylon otherwise agree 

(а) the first of the co-terminous periods shall commence on the 
first day on which double taxation commenced, and, each succeeding 
eo-terminou8 periods shall commence at the expiration of the period 
immediately preceding ; and 

(б) each of such co-terminous periods shall end at the end of the 
chargeable accounting period within which it commences, and, if the 
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chargeable accounfcing periods differ for the purposes of the excess pro- 
fits tax of the two countries, then at the end of that one of the charge- 
able accounting periods that ends first. 

7. For the purposes of these rules the liability to excess profits 
tax of a principal company of a group of interconnected companies 
shall be taken to be the liability of that company in respect of its own 
business only. 

Where, however, excess profits tax payable in respect of the busi- 
ness carried on by a subsidiary company is assessed on the principal 
company, relief shall be allowed to the subsidiary company as if the 
excess profits tax liability attributable to the business of the subsidiary 
company were separately assessed upon that company. 

8. Every application for a refund of excess profits tax under these 
rules shall be made to the Excess Profits Tax Officer of the district or 
circle in which the applicant is chargeable to excess profits tax. Such 
application may be presented by the applicant in person or by a duly 
authorised agent or may be sent by post', and shall be in the form pres- 
cribed in Rule 15 of the Excess Profits Tax Rules, 1940. 


EXCESS PROFITS DOUBLE TAXATION (INDIA AND ADEN) RULES. 

Notification No* 4 dated the 25th April 1942, 

In exercise of the powers conferred by sub-section (1) of Section IJ. 
of the Excess Profits Tax Act, 1940 (XV of 1940), the Central Govern- 
ment is pleased to make the following rules for the granting of relief in 
cases where, in respect of any profits of any business, excess profits 
tax has been paid under that Act and excess profits tax has been paid in 
Aden : — 

1. These rules may be cited as the Excess Profits Double Taxa- 
tion (India and Aden) Rules. 

2. In these Rules, the expression — 

(i) “ Indian excess profits tax ” means any excess profits tax 
payable in accordance with the provisions of the Excess Profits Tax 
Act, 1940 ; 

(ii) Aden excess profits tax ” means any excess profits tax 
payable under the law in force in Aden ; 

(iii) “ chargeable accounting period ” has in British India the 
meaning assigned to it in sub-section (6) of Section 2 of the Excess 
Profits Tax Act, 1940, and in Aden the meaning assigned to it in Sec- 
tion 18 of the Excess Profits Tax Ordinance, 1941 (Aden Ordinance 
No. 8 of 1941). 

3. Any reference in these Rules to the lower of the two rates 
shall, where the rates are equal, be construed as a reference to either of 
those rates. 

4. These Rules shall have effect in respect of Indian excess profits 
tax charged for any chargeable accounting period in respect of which 



260 DOUBLE TAXATION (INDIA & ADEN) EULES 

under the law in force in Aden relief is to be given in respect of the 
payment of Indian excess profits tax. 

6. If the person carrying on a business in any chargeable account- 
ing period proves to the satisfaction of the Excess Profits Tax Officer 
that he has paid in respect of any profits of the business in that period, 
Indian excess profits tax and that he has also paid, in respect of those 
profits, Aden excess profits tax — 

(i) there shall be computed the amounts of excess profits tax 
which would be payable in British India and Aden respectively, if 
excess profits tax in the other country were disregarded except in com- 
puting capital ; 

(ii) the amount of relief to be given in British India shall be the 
same proportion of the lesser of the amounts so computed as the 
amount so computed for British India bears to the sum of the two 
amounts so computed ; 

(iii) if the amount so computed either for British India or for 
Aden is found to have been incorrect (whether by reason of a subse- 
quent deficiency of profits or for any other reason), the amount so 
computed shall be recalculated and the relief in British India revised 
accordingly. 

6. Where the chargeable accounting periods differ in British 
India and Aden the tax chargeable for such periods shall be apportioned 
on a time basis to co-terminous periods as hereinafter defined, and 
relief shall be allowed under these rules for those periods. 

For this purpose, except so far as the Government of India and 
the Government of Aden otherwise agree — ^ 

(a) the first of the co-terminous periods shall commence on the 
first day on which double taxation commenced, and, each succeeding co- 
terminous period shall commence at the expiration of the period im- 
mediately preceding ; and 

(b) each of such co-terminous periods shall end at the end of the 
chargeable accounting period within which it commences, and, if the 
chargeable accounting periods differ for the purposes of the excess pro- 
fits tax of the two countries, then at the end of that one of the charge- 
able accounting periods that ends, first. 

7. For the purposes of these Buies the liability to excess profits 
tax of a principal company of a group of interconnected companies shall 
be taken to be the liability of that company in respect of its own 
business only. 

Where, however, excess profits tax payable in respect of the busi- 
ness carried on by a subsidiary company is assessed on the principal 
company, relief shall be allowed to the subsidiary company as if the 
excess profits tax liability attributable to the business of the subsidiary 
company were separately assessed upon that company. 

8. Every application for a refund of excess profits tax under these 
rules shall be made to the Excess Profits Tax Officer of the district or 
circle in which the applicant is chargeable to excess profits tax. Such 
application may be presented by the applicant in person or by a duly 
authorised agent or may be sent by post, and shall be in the form 
prescribed in rule 16 of the Excess Profits Tax Bales, 1940. 
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EXCESS PROFITS DOUBLE TAXATlOli (INDIA AND COCHIN) RULES. 

Notification No. 9 dated the 27th November 1948. 

In exercifle of the powers conferred by sub-section (1) of Section 11 
of the Excess Profits Tax Act, 1940 (XV of 1940), the Central Govern- 
ment is pleased to make the following rules for the granting of relief 
in cases where, in respect of any profits of any business, excess profits 
tax has been paid under that Act and excess profits tax has also been 
paid in Cochin : — 

1. These rules may be cited as the Excess Profits Double Taxa- 
tion (India and Cochin) Rules. j 

2. In these Rules, the expression — 

(i) “ Indian excess profits tax means any excess profits tax 
payable in accordance with the provisions of the Excess Profits Tax 
Act, 1940 ; 

(it) “ Cochin excess profits tax means any excess profits tax 
payable under the law in force in Cochin ; 

(iti) “ Chargeable accounting period ” has in British India the 
meaning assigned to it in sub-section (6) of Section 2 of the Excess 
Profits Tax Act, 1940, and in Cochin the meaning assigned to it in 
clause (4) of Section 2 of the Excess Profits Tax Act (II of 1117). 

3. Any reference in these Rules to the lower of the two rates 
shall, where the rates are equal, be construed as a reference to either of 
those rates. 

4. These Rules shall have effect in respect of Indian excess pro- 
fits tax charged for any chargeable accounting period in respect of 
which under the law in force in Cochin relief is to be given in respect 
of the payment of Indian excess profits tax. 

5. If the person carrying on a business in any chargeable ac- 
counting period proves to* the satisfaction of the Excess Profits Tax 
Officer that he has paid in respect of any profits of the business in that 
period, Indian excess profits tax and that he has also paid,Un respect of 
those profits, Cochin excess profits tax — 

(i) there shall be computed the amounts of excess profits tax 
which would be payable in British India and Cochin respectively, if 
excess profits tax in the other country were disregarded except in com- 
puting capital ; 

(ii) the amount of relief to be given in British India shall be the 
same proportion of the lesser of the amounts so computed as the 
amount so computed for British India bears to the sum of the two 
amounts so computed ; 

(iii) if the amount so computed either for British India or for 
Cochin is found to have been incorrect (whether by reason of a subse- 
quent deficiency of profits or for any other reason), the amount so com- 
puted shall be recalculated and the relief in British India revised 
accordingly. 

6. Where the chargeable accounting periods differ in British India 
and Cochin the tax chargeable for such periods shall be apportioned on 
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a time basis to co-terminous periof^s as hereinafter defined, and relief 
shall be allowed ^nder these rules for those periods. 

For this purpose, except so far as the Government of India and 
the Government of Cochin otherwise agree — 

(a) the first of the co-terminous periods shall commence on the 
first day on which double taxation commenced, and, each succeeding co- 
terminous period shall commence at the expiration of the period imme- 
diately preceding ; and 

(b) each of such co-terminous periods shall end at the end of the 
chargeable accounting period within which it commences, and, if the 
chargeable accounting periods differ for the purposes of the excess pro- 
fits tax of the two countries, then at the end o! that one of the charge- 
able accounting periods that ends first. 

7. For the purposes of these Rules the liability to excess profits 
tax of a principal company of a group of inter-connected companies 
shall be taken to be the liability of that company in respect of its own 
business only. 

Where, however, excess profits tax payable in respect of the busi- 
ness carried on by a subsidiary company is assessed on the principal 
company, relief shall be allowed to the subsidiary company as if the 
excess profits tax liability attributable to the business of the subsidiary 
company were separately assessed upon that company. 

8. Every application for a refund of excess profits tax under these 
rules shall be made to the Excess Profits Tax Officer of the district or 
circle in which the applicant is chargeable to excess profits tax. Such 
application may be presented by the applicant in person or by a duly 
authorised agent or may be sent by post, and shall be in the form 
prescribed in rule 16 of the Excess Profits Tax Rules, 1940. 

EXCESS PROFITS TAX (POST-WAR-REFUNDS) RULES, 1942 

Notification No. 3 dated the 18th Aprils 194:2. 

In exercise of the powers conferred by Section 10 of the Indian 
Finance Act, 1942 (XII of 1942), the Central Government is pleased to 
make the following rules, namely: — 

1. (i) These Rules may be called the Excess Profits Tax (Post-war- 
Refunds) Rules, 1942. 

*(ii) They apply to the whole of British India including those 
excluded and partially excluded areas to which the Indian Finance Act, 
1942, has been or may hereafter be applied by notification under sub- 
section (1) of Section 92 of the Government of India Act, 1935. 

2. In these rules — 

(i) “ Excess Profits Tax Officer means the Excess Profits Tax 
Officer having for the time being jurisdiction in regard to the person 
charged to excess profits tax; 

(ii) “ the Finance Act ” means the Indian Finance Act, 1942 
(XII of 1942) ; 

* Bab-B 60 . (ii) waa added by Notifioation l9o. 18 D of 17th July 1943. 
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(iii) *‘the Act means the Excess Profits Tax Act, 1940 (XV of 

1940); 

(iv) ‘‘ excess profits tax ” means any excess profits tax charged 
under the Act at the rate of 66§ per cent. 

^[(v) ‘ Chargeable accounting period * n^eans chargeable account- 
ing period as defined in sub-section (6) of Section 2 of the Act.] 

^[(vi) “ the Ordinance ** means the Excess Profits Tax Ordinance, 
1943 (No. XVI of 1943).] 

®[3 (1). The Excess Profits Tax Oflicer shall give notice of the 
provisions of Section 10 of the Finance Act to each person who has been 
or may hereafter be assessed to excess profits tax at 66§ per cent, for 
any chargeable accounting period ending not later than the Slst day of 
December 1942. Such notice shall be in Form E. P. 4 1 but in any 
case in which, when the Finance Act came into operation, excess pro- 
fits tax notices of demand had already been issued, the notice shall be 
in Form B.P. 4-2. 

(2) The notice required to be given under Section 2 of the 
Ordinance shall be — 

(a) in respect of chargeable accounting periods ending before the 
Ist day of January 1944, in Form E. P. 4-lA ; 

(b) in respect of chargeable accounting periods ending after the 
Slst day of December 1943 ; 

(i) where assessment is made under Section 14 of the Act, in 
Form E. P. 4 IB ; 

(ii) where assessment is made under Section 14 A of the Act, in 
Form B. P. 4-7A. 

(3) Notices in Form E. P. 4-1 shall be given at the time of issue 
of any notice of demand in respect of excess profits tax under Section 
14 of the Act but notices in Form E. P. 4-2 shall be given forthwith. 

4. When any excess profits tax charged is reduced, whether by 
appellate order of the Appellate Assistant Commissioner of Excess Profits 
Tax, the Appellate Tribunal, the High Court or His Majesty in Council 
or by a rectification order of the Commissioner of Excess Profits Tax 
under Section 20 of the Act, or by relief granted under Section 7 or 11 
of the Act, and whether by refund or otherwise, and the deposit made 
under Section 10 of the Finance Act in relation thereto exceeds the 
maximum sum ^[permitted thereby, or the deposit made under Section 
2 of the Ordinance exceeds the amount required thereby, the amount 
of the excess shall be refunded with interest at 2 per cent per annum 
from the date of deposit to the date of repayment.] 

6. The Excess Profits Tax Officer shall record for each person 
who has been assessed to excess profits tax particulars of the amount 
charged for each chargeable accounting period, of any reduction thereof, 

(1) InseEled by Notifioatioa No. 4 dated the 5th June 1943. 

(2) Inserted by Netifioation No. 1-C. of 7th August 1948. 

(8) Rule 3 was inserted ibid and sub-rule (2) was modified by Notification No. 1 of ISfcb 
April 1944. 

( 4 ) Inserted by Notification No, 10. dated 7th August 1943, 

E— 18 
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of any deposits made under Section 10 of the Finance Act [or under 
Section 2 of the Ordinance]^ and of any refunds thereof. 

6. In calculating the maximum amount that may be®[or is requir - 
ed to be] deposited under Section 10 of the Finance Act, ^[or under Sec- 
tion 2 of the Ordinance] fractions of a rupee are to be ignored. 

*[7. So much of any excess profits tax as may be repayable under 
the provisions of sub-section (1) of Section 10 of the Finance Act 
shall be repaid within three years of the date of termination of the pre- 
sent hostilities : 

Provided that, if the Central Government is satisfied that the 
whole or any part of the amount so repayable is required for an approv- 
ed purpose, the Central Government shall, after taking such guarantee 
as it thinks fit for the proper utilisation thereof, repay the whole, or, 
as the case may be, part, of the amount within twelve months of the 
date of termination of the present hostilities. 

Explanation , — In this rule, ‘approved purpose’ means any pur- 
pose which the Central Government may by general or special order 
declare to be an approved purpose.] 


Form E. P. 4-1. 

EXCESS PROFITS TAX. 

Notice under Section 10 of the Finance Act, 1942, 
To 


The amount of excess profits tax payable by you at the rate of 
66§ per cent, in respect of the chargeable accounting period commenc- 
ing 194 and ending 

194 having been determined to be the sum of Bs. 
as specified in the accompanying Notice of Demand given under Rule 6 
of the Excess Profits Tax Rules and the date upon which such amount 
of excess profits tax is made payable being the day of 

194 ; 

, TAKE NOTICE that if you desire to avail yourself of the provi- 
sions of Section 10 of the Finance Act, 1942, it is necessary that you 


*TreftBury Oflaoer 


deposit with 


Agen t, Imp erial Ba nk of India 
Governor, Beserve Bank of India 


at 


on or 


(1) A (8) Inserted by ibid, 

(2) Inserted by Notifloation No. 4 d«ited 5th June 1943. 

(8) Inserted by Notifioation No. IG. dated 7th August 1943. 

(4) This rule was inserted by Notifloation No. 6 dated the 80th May 1942. 
* Delete words that are inappropriate. 
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before the day of 194 , a sum not exceed- 
ing Rs. , when you will be granted a receipt. A Ghalan is 

enclosed for the purpose. 

^ Excess Profits Tax OflScer. 
r Address. 

Dated 194 . 

Note. — A copy of Section 10 of the Finance Act, 1942, is printed 
at the back hereof.^ 


Form E. P. 4-1 A. 

EXCESS PROFITS TAX. 

Notice tinder Section 2 of the Excess Profits Tax Ordinance^ 1943, 
read with Section 10 of the Finance Act, 1942. 

To 

The amount of Excess Profits Tax payable by you at the rate of 
66§ per cent, in respect of the chargeable accounting period commenc- 
ing 194 and ending 194 having 

been determined to be the sum of Rs. as specified in the accom- 

panying Notice of Demand given under Rule 6 of the Excess Profits 
Tax Rules and the date upon which such amount of Excess Profits 
Tax is made payable being the day of 194 ; 

Take Notice that you are required under the provisions of 
Section 2 of the Excess Profits Tax Ordinance, 1943, read with 
Section 10 of the Finance Act, 1942, to deposit with the 

•Treasury Officer 

Bub-Treasury Officer 

Agent, Imperial Bank of Tiidia 
Governor, Reserve Bank of India 

on or before the day of 
194 , the sum of Rs. 

when you will be granted a receipt. A Ghalan is enclosed for the 
purpose. 

Excess Profits Tax Officer, 
Address. 

Dated 194 . 


Form E. P. 4-lB — Excess Profits Tax. 

Notice under Section 2 of the Excess Profits Tax Ordinance, 1943, 
read with Section 10 of the Finance Act, 1942. 

To 


The amount of the Excess Profits Tax payable by you at the rate 
of 66§% in respect of the chargeable accounting period commencing... 

(1) Section 10 of the Finance Act, 1942, ia printed at p. 196 Ed. 
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194 and ending.. 194 having 

been determined to be the sum of Rs as specified in the 


accompanying Notice of Demand given under Rule 6 of the Excess 
Profits Tax Rules, and the date upon which that sum, less any pay- 
ments made under the provisions of Section 14A of the Excess Profits 
Tax Act, 1940, being the day of 194 

Take notice that you are required, under the provisions of Sec- 
tion 2 of the Excess Profits Tax Ordinance, 1943, to 

•Treaj^ry _ 

j -L -i-L 1.U Sub- treasury office^ 
deposit With the Agent. Imperial Bank of Indi^ 

Governor, Reserve Bank of India 

at on or before the day of 194 

the sum of Es. , arrived at as follows : — 

Rs. 

+/64 of Rs. (the Excess Profits Tax payable) = 

Deduct amount provisionally deposited under Sec- 
tion 2 {lA) of the Excess Profits Tax Ordinance, 

1943, viz.y = 

Sum now payable = 


A chalan is enclosed for the purpose. 

Excess Profits Tax Officer. 

^ Address. 

Dated 194 . 

[Form E. P. 4-7 has been printed at p. 217 supra — Ed.] 

Form E. P. 4-7A 

“ As prescribed in Rule 6A of the Excess Profits Tax Rules, 1940 ** 


To 


Form E. P. 4 2. 

EXCESS PROFITS TAX. 

Notice under Section 10 of the Finance Act, 194i2, 


TAKE NOTICE that if you desire to avail yourself of the provi- 
sions of Section 10 of the Finance Act, 1942, in relation to the sum of 
Rs. Excess Profits Tax charged at the rate of 

66} per cent, in respect of the chargeable accounting period commenc- 
ing 194 and ending 194 , which 

as stated in the notice given under Rule 6 of the Excess Profits Tax 

* Delete words that are inappropriate, 
t losert ** 19 " or ** 17 '' as the oase reqaicea. 
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Rales issaed to yoa on the day of . 19 , yon 

were ceqaired to pay to the 

♦Treasury ofSoer 
B ub-Treas u ry Offloet 
Branch of Imperial Bank of India 
Reserve Bank 


at 

deposit with the said 


on or before 

•Treasury Onioer 

S ub-Treasu ry OfMo^ 

^anoh of Imperial Bank of India 


194 , you mast 
not later than 


Reserve Bank 

1942 a further sum not exceeding Bs. 

Excess Profits Tax Officer, 


^ Address. 

Dated 194 

Note, — A copy of the relevant section of the Finance Act, 1942, 
is printed below\ 


NOTIFICATIONS.* 

EXCESS PROFITS TAX ESTABLISHMENTS. 

Notification No, 30-C, A,, dated September 14 ^ 1940. 

In exercise of the powers conferred by sub-section (3) of Section 3 
of the Excess Profits Tax Act, 1940 (XV of 1940), the Central Board of 
Bevenue hereby appoints the persons specified in the first column of 
the Schedule hereto annexed to be Inspecting Assistant Commissioners 
of Excess Profits Tax and assigns to every such officer the cases under 
the Excess Profits Tax Act, 1940, specified in the corresponding entries 
in the second column of the said Schedule. 


SCHEDULE. 


( 1 ) 

® [1. All persons performing for 
the time being the functions 
of Inspecting Assistant Com- 
missioners of Income-tax in 
the Province of Bengal. 

®[1A. The person performing, 
for the time being, the func- 
tions of the Inspecting Assist- 


(2) 

1. All cases in respect of which 
every such officer is, for the 
time being, performing the 
functions of an Inspecting 
Assistant Commissioner of 
Income-tax.] 

lA. All cases in respect of which 
he is, for the time being, per- 
forming the functions of an 


•Superfluous words should be deleted. 

(1) Seotion 10 of the Finanoe Act, 1942. is printed at p. 196 Ed. 

(2) Item No. 1 was substituted by Notifioatlon No. 26 dated let May 1941. 

(8) Item No. 1-A was inserted by Notifioatlon No. 24 dated the 18th October 1941, 
S— 19 
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ant Commissioner of Income- 
tax in the jurisdiction of the 
Commissioner of Income tax 
(Central), Calcutta. 

2. The person performing, for 

the time being, the functions 
of the Inspecting Assistant 
Commissioner of Income-tax, 
Central Range, Madras. 

3. The person performing, for 

the time being, the functions 
of Inspecting Assistant Com- 
missioner of Income-tax, 
Cawnpore. 

4. The person performing, for 

the time being, the functions 
of Inspecting Assistant Com- 
missioner of Income-tax, 
Nagpur. 

6. The person performing, for 
the time being, the functions 
of the Inspecting Assistant 
Commissioner of Income-tax, 
Shillong. 

6. Inspecting Assistant Commis- 
sioner of Income-tax, Central, 
Bombay, 


7. All persons performing, for 

the time being, the functions 
of Inspecting Assistant Com- 
missioners of Income-tax in 
the Provinces of Bombay, 
Sind, British Baluchistan and 
Ajmer-Merwara. 

8. All persons performing, for the 

the being, the functions of 
Inspecting Assistant Com- 
missioners of Income-tax in 
the Provinces of Punjab, 
N.W.P. and Delhi. 

9. All persons performing, for 

the time being, the functions 
of Inspecting Assistant Com- 
missioners of Income-tax in 
the Provinces of Bihar and 
Orissa. 


Inspecting Assistant Commis- 
sioner of Income-tax.] 


2. All cases in the Province of 
Madras. 


3. All cases in the United Pro- 
vincep. 


4. All cases in the Central Pro- 
vinces. 


5. All cases in the Province of 
Assam. 


6. All cases in respect of w^hich he 

is, for the time being, exercis- 
ing the functions of an Inspec- 
ting Assistant Commissioner 
of Income tax. 

7. All cases in respect of which 

every such oflficer is, for the 
time being, performing the 
functions of an Inspecting 
Assistant Commissioner of 
Income-tax. 

8. All cases in respect of which 

every such oflScer is, for the 
time being, performing the 
functions of an Inspecting 
Assistant Commissioner of In- 
come-tax. 

9. All cases in respect of which 

every such officer is, for the 
time being, performing the 
functions of an Inspecting 
Assistant Commissioner of 
Income*tax, 
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Notification Np, 31^G. A., dated September 14, 1940. 

In exercise of the powers conferred by sub-section (3) of Section 3 
of the Excess Profits Tax Act, 1940 (XV of 1940), the Central Board 
of Eevenue hereby appoints every Commissioner of Income-tax 
appointed without reference to area under sub-section (2) of Section 6 
of the Indian Income-tax Act, 1922 (XI of 1922), to be a Commissioner 
of Excess Profits Tax and assigns to every such Commissioner of 
Excess Profits Tax the cases that may, for the time being, be assigned 
to him under sub section (2) of Section 5 of the last mentioned Act. 

Notification No. 82-G. A., dated September 14, 1940. 

In exercise of the powers conferred by sub-section (3) of Section 3 
of the Excess Profits Tax Act, 1940, the Central Board of Eevenue 
hereby appoints every Income-tax Officer under the Indian Income-tax 
Act, 1922, to be an Excess Profits Tax Officer and assigns to every such 
Excess Profits Tax Officer all cases in respect of which he is, for the 
time being, exercising the functions of an Income tax Officer. 

Notification No. 33-G. A,, dated 14th September, 1940. 

In exercise of the powers conferred by sub-section (3) of Section 3 
of the Excess Profits Tax Act, 1940 (XV of 1940), the Central Board of 
Eevenue hereby appoints the persons specified in the first column of 
the Schedule hereto annexed to be Appellate Assistant Commissioners 
of Excess Profits tax and assigns to every such officer the cases under 
the Exc(3S8 Profits Tax Act, 1940, specified in the corresponding entries 
in the second column of the said Schedule. 


[1. All persons performing for 
the time being the functions 
of Appellate Assistant Com- 
missioners of Income tax in 
the Province of Bengal. 

[2. The person performing, for 
the time being, the functions 
of the Appellate Assistant 
Commissioner of Income-tax 
within the jurisdiction of the 
Commissioner of Income-tax 
(Central), Calcutta. 

[3. The person performing, for 
the time being, the functions 
of Appellate Assistant Com- 
missioner of Income-tax, 
Cawnpore. 


All cases in respect of which 
every such officer is, for the 
time being, performing the 
functions of Appellate Assist- 
ant Commissioner of Income- 
tax.] 

2. All cases in respect of which he 
is, for the time being, perform- 
ing the functions of an Appel- 
late Assistant Commissioner 
of Income-tax]. 


3. All cases in the United Provin- 
ces.] 


(1) Item No. 1 was substituted for original items 1 and S by Notifioation No. 5 dated 
28th Deoember, 1940. 

(2) Item No. 2 was inserted by Notifioation No. 26 dated the 19th October 1941. 

(3) Item No. 3 was substituted by Notifioation No. 11 dated 16th Maroh, 1941, and 
again by Notifioations No. 3S-0, dated the 8th July 1941, and No. 1, dated 23rd Jan. 1948. 


SCHEDULE. 

I. 
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4. The person performing, for 
the time being, the functions 
of Appellate Assistant Com- 
missioner of Income-tax, 
Nagpur. 

6. The person performing, for 
the time being, the functions 
of the Appellate Assistant 
Commissioner of Income-tax, 
Dacca. 

6. All persons performing, for 

the time being, the functions 
of Appellate Assistant Com- 
missioners of Income-tax in 
the Province of Madras. 

7. All persons performing, for 

the time being, the functions 
of Appellate Assistant Com- 
missioners of Income-tax m 
the Provinces of Bombay, 
Sind, British Baluchistan and 
Ajmer-Merwara. 

8. All persons performing, for 

the time being, the functions 
of Appellate Assistant Com- 
missioners of Income-tax in 
the Provinces of Punjab, 
North-West Frontier and 
Delhi. 

9. All persons performing, for the 

time being, the functions of 
Appellate Assistant Commis- 
sioners of Income-tax, in the 
Provinces of Bihar and 
Orissa. 


4. All cases in the Central Provin- 
ces. 


6. All cases in the Province of 
Assam. 


6. All cases in respect of which 

every such ofl&cer is, for the 
time being, performing the 
functions of Appellate Assist- 
ant Commissioner of Income- 
tax. 

7. All cases in respect of which 

every such oflScer is, for the 
time being, performing the 
functions of Appellate Assist- 
ant Commissioner of Income- 
tax. 

8. All cases in respect of which 

every such officer is, for the 
time being, performing the 
functions of Appellate Assist- 
ant Commissioner of Income- 
tax. 

9. All cases in respect of which 

every such officer is, for the 
time being, performing the 
functions of Appellate Assist- 
ant Commissioner of Income- 
tax. 


Notification No. 34-C. A., dated 14th September^ 1940. 

In exercise of the powers conferred by sub-section (3) of Section 3 
of the Excess Profits Tax Act, 1940 (XV of 1940) the Central Board of 
Revenue hereby appoints every Commissioner of Income-tax appointed 
with reference to a specified area under sub-section (2) of Section 6 of 
the Indian Income-tax Act, 1922 (XI of 1922), to be a Commissioner 
of Excess Profits Tax and assigns to every such Commissioner of 
Excess Profits Tax all cases in such area other than the cases assigned 
to a Commissioner of Excess Profits Tax who is, for the time being, 
exercising the functions of a Commissioner of Income-tax appointed 
without reference to area under sub-section (2) of Section 6 of the 
Indian Income-tax Act, 1922. 
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Natification Relating to Commencement of Excess Profits 
Tax Act» 1940. 

Notification No. 8 dated April 18^ 1940. 

In pursuance of sub-section (3) of Section 1 of the Excess Profits 
Tax Act, 1940 (XV of 1940), the Central Government is pleased to 
appoint the 13th day of April 1940 as the date on which the said Act 
shall cQme into force. 

Notifications Applying Excess Profits Tax Acts to British Baluchistan,. 

Notification No. IS-W dated the 26th June 1940. 

In pursuance of sub-section (2) of Section 96 of the Government 
of India Act, 1938, the Governor- General in his discretion is pleased to 
direct that the Excess Profits Tax Act, 1940 (XV of 1940), shall apply 
to British Baluchistan. 

Notification No. 224 N dated the 19th December 1940. 

In pursuance of sub-section (2) of Section 95 of the Governmen,t 
of India Act, 1936, the Governor-General in his discretion is pleased to 
direct that the Indian Income-tax (Amendment) Act, 1940 (XL of 1940) 
and the Excess Profits Tax (Amendment) Act, 1940 (XLII of 1940) 
shall apply to British Baluchistan. 

Notification No 51 F dated the 1st April 1941. 

In pursuance of sub-section (2) of Section 98 of the Government 
of India Act, 1938, the Governor-General in his discretion is pleased to 
direct that the Excess Profits Tax (Amendment) Act, 1941 (XI of 1941), 
shall apply to British Baluchistan. 

Notification No 207-F dated the 29th NovemSer 1941. 

In pursuance of sub-section (2) of Section 95 of the Government of 
India Act, 1936, the Governor-General in his discretion is pleased to 
direct that the Excess Profits Tax (Second Amendment) Act, 1941, 
(XXIV of 1941), shall apply to British Baluchistan, 

Notification Applying Excess Profits Tax Rules, 1940, to the 
District of Abu. 

Notification No. 11-C dated the 24th May 1941. 

In exercise of the powers conferred by Section 27 of the Excess 
Profits Tax Act, 1940 (XV of 1940), as applied to the District of Abu, 
and of all other powers enabling it in that behalf, the Central Board of 
Bevenue is pleased to apply to the said District the Excess Profits Tax 
Buies, 1940, for the time being in force in British India, in so far as 
the said Rules may be applicable, subject to any amendments to which 
they are for the time being subject in British India and subject to the 
modification that references to British India shall be construed as refe- 
rences to the District of Abu. 
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Excess Profits Tax Authorities for Cases Arising in the 
District of Ahn, 

Notification No, 3 dated the 25th January 1941. 

In exercise of the powers conferred by sub-section (3) of Section 8 
of the Excess Profits Tax Act, ]940 (XV of 1940), as applied to the 
District of Abu, the Central Board of Eevenue hereby appoints the 
persons specified in the first column of the Schedule hereto annexed to 
be the Excess Profits Tax authorities specified in the corresponding 
entries in the second column thereof and assigns to them all cases 
under the said Act arising in the said District, 

SCHEDULE. 

1. Commissioner of Income-tax, Commissioner of Excess Profits 

Bombay, Sind, British Balu- Tax for Mount Abu. 
chistan and Ajmtir-Merwaro. 

2. Appellate Assistant Commis Appellate Assistant Commissioner 

sioner of Income tax of the of Excess Profits Tax for Mount 
Ahmedabad Range in Bom- Abu. 
bay, Sind and British Balu- 
chistan. 

3 Inspecting Assistant Commis- Inspecting Assistant Commis- 
sioner of Income tax, Nor- sioner of Excess Profits Tax 
them Range of the Provinces for Mount Abu. 
of Bombay, Sind and British 
Baluchistan. 

4. Income-tax Officer, Ahmedabad Excess Profits Tax Officer for 
District in Bombay, Sind and Mount Abu. 

British Baluchistan. 

Notification Relating to Foreign Associations. 

Notification No, 14 dated the 29th March 1941. 

In pursuance of clause (8) of Section 2 of the Excess Profits Tax 
Act, 1940 (XV of 1940), the Central Board of Revenue declares all 
foreign associations which are for the time being declared to be “ com- 
panies*' under clause (6) of Section 2 of the Indian Income-tax Act, 
1922 (XI of 1922), to be “companies’* for the purposes of the first- 
mentioned Act. 

Notifications Applying Indian Finance Acts 1941, 1942 & 1943, to British 

Baluchistan. 

Notification No. 66 F dated the 8th April 1941. 

In pursuance of sub-section (2) of Section 96 of the Government 
of India Act, 1935, the Governor General in his discretion is pleased to 
direct that the Indian Finance Act, 1941 (VII of 1941J shall apply to 
British Baluchistan. 

Notification No. 61- F dated the 7th April 1942. 

In pursuance of sub-section (2) of Section 96 of the Government of 
India Act, 1936, the Governor-General in bis discretion is pleased to 
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direct that the Indian Finance Act, 1942, (XII of 1942) shall apply to 
British Baluchistan. 

Notification No. 62-F dated the 21st April 1943. 

In pursuance of sub-section (2) of Section 95 of the Government 
of India Act, 1935, the Governor General in his discretion is pleased 
to direct that the Indian Finance Act, 1943 (VIII of 1943), shall apply 
to British Baluchistan. 

Notification Applying Income-tax and Excess Profits Tax (Emergency) 
Ordinance, 1942, to British Balpchistan. 

Notification No. 100- W dated the 3rd December 1942, 

In pursuance of sub-section (2) of Section 96 of the Government 
of India Act, 1935, the Governor-General in his discretion is pleased 
to direct that the Income-tax and Excess Profits Tax (Emergency) 
Ordinance, 1942 (Ordinance No. XL of 1942) shall apply to British 
Baluchistan. 

Notification Applying Excess Profits Tax Ordinance. 1943, to British 

Baluchistan. 

Notification No. 81-W. dated the 17th May 1943. 

In pursuance of sub-section (2) of Section 95 of the Government 
of India Act, 1935, the Governor-General in his discretion is pleased to 
direct that the Excess Profits Tax Ordinance, 1943 (Ordinance No. XVI 
of 1943) shall apply to British Baluchistan. 

Notification Applying Excess Profits Tax Rules to Central India 
^ Administered Areas, 

Notification No. 7-D dated the 6th May 1944. 

In exercise of the powers conferred by Section 27 of the Excess 
Profits Tax Act, 1940 (XV of 1940), as applied to the Central India 
Administered Areas and of all other powers enabling in this behalf, 
the Central Board of Revenue is pleased to apply to the said Areas the 
Excess Profits Tax Rules, 1940, for the time being jn force in British 
India, in so far as the said Rules may be applicable, subject to any 
amendments to which they are for the time being subject in British 
India and subject to the modification that references to British India 
shall be construed as references to the Central India Administered 
Areas. 

Notification Applying Indian Finance Act, 1944, to British Baluchistan. 

Notification No 71-F. dated the 10th April 1944, 

In pursuance of sub-section (2) of Section 96 of the Government of 
India Act, 1935, the Governor-General in his discretion is pleased to 
direct that the Indian Finance Act, 1944, shall apply to British Balu- 
chistan. 



THE INDIAN INCOME TAX ACT, 1922. 

(Act XI of 1922). 

to Excess Profits Tax by Section 21 of the Excess 
1940^ and Buie 3 of the Excess Profits Tax Bules^ 

4 A. For the purposes of the Act — 

(a) any individual is resident in British India in 
any year if he — 

(i) is in British India in that year for a period amounting in all 
to one hundred and eighty two days or more; or 

(ii) maintains or has maintained for him a dwelling place in 
British India for a period or periods amounting in all to one hundred 
and eighty-two days or more in that year, and is in British India for 
any time in that year; or 

(iii) having within the four years preceding that year been in 
British India for a period of or for periods amounting in all to three 
hundred and sixty-five days or more, is in British India for any time 
in that year otherwise than on an occasional or casual visit ; 

(b) a Hindu undivided family, firm or other association of per- 
sons is resident in British India unless the control and management of 
its affairs is situated wholly without British India ; and 

(c) a company is resident in British India in any year (a) if the 
control and management of its affairs is situated wholly in British 
India in that year, or (b) if its income arising in British India in that 
year exceeds its income arising without British India in that year. 

(iv) is in British India for any time in that year and the Income- 
tax Officer is satisfied that such individual having arrived in British 
India during that year is likely to remain in British India for not less 
than three years from the date of his arrival. 

Ordinary reaid- purposes of the Act — 

(a) an individual is ‘ not ordinarily resident * in 
British India in any year if he has not been resident in British India 
in nine out of the ten years preceding that year or if he has not during 
the seven years preceding that year been in British India for a period 
of, or for periods amounting in all to, more than two years ; 

(b) a Hindu undivided family is deemed to be ordinarily resi- 
dent in British India if its manager is ordinarily resident in British 
India ; 

(c) a company, firm or other association of persons is ordinarily 
resident in British India if it is resident in British India. 

10. ,(l)The tax shall be payable by an assessee under the head 
BuainesB “profits and gains of business, profession or vocation” 

in respect of the profits or gains of any business, 
profession or vocation carried on by him. 


\^As applied 
Profits Tax Act, 
1940.] 

Residence in Bri- 
tish India. 
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(2) Such profits or gains shall be computed after making the 
following allowances, namely: — 

(t) any rent paid for the premises in which such business, pro- 
fession or vocation is carried on, provided that when any substantial 
part of the premises is used as a dwelling house by the assessee, the 
allowance under this clause shall be such sum as the Excess Profits 
Tax Officer may determine having regard to the proportional annual 
value of.the part so used ; 

(ii) in respect of repairs, where the assessee is the tenant only 
of the premises, and has undertaken to bear the cost of such repairs, the 
amount paid on account thereof, provided that, if any substantial part 
of the premises is used by the asseSsee as a dwelling-house, a propor- 
tional part only of such amount shall be allowed; 

{iii) in respect of capital borrowed for the purposes of the 
business, profession or vocation, the amount of the interest paid : 

Provided that no allowance shall be made under this clause in 
any case for any interest chargeable under this Act which is payable 
without British India, not being interest on a loan issued for public 
subscription before the 1st day of April, 1938, except interest on which 
tax has been paid or from which tax has been deducted under Section 18 
or in respect of which there is an agent in British India who may be 
assessed under Section 43 or, in the case of a firm, for any interest 
paid to a partner of the firm ; 

Explanation, — Recurring subscriptions paid periodically by share- 
holders or subscribers in such Mutual Benefit Societies as may be 
prescribed, shall be deemed to be capital borrowed within the meaning 
of this cliuse; 

(iv) in respect of insurance against risk of damage or destruction 
of buildings, machinery, plant, furniture, stocks or stores, used for the 
purposes of the business, profession or vocation, the amount of any 
premium paid ; 

(v) in respect of current repairs to such buildings, machinery, 
plant, or furniture, the amount paid on account thereof ; 

(vi) in respect of depreciation of such buildings, machinery, 
plant, or furniture being the property of the assessee, a sum equivalent, 
where the assets are ships other than ships ordinarily plying on inland 
waters, to such percentage on the original cost thereof to the assessee 
as may in any case or class of cases be prescribed and in any other 
case, to such percentage on the written down value thereof as may in 
any case or class of cases be prescribed ; 

Provided that — 

(a) the prescribed particulars have been duly furnished ; 

• * ♦ 

{vii) in respect of any machinery or plant which has been sold 
or discarded, the amount by which the written down value of the 
machinery or plant exceeds the amount for which the machinery or 
plant is actually sold or its scrap value : 

Provided that such amount is actually written off in the books of 
the assessee : 

B— ao 
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Provided farther that where the amount for which any such 
machinery or plant is sold exceeds the written down value, the excess 
shall be deemed to be profits of the previous year in which the sale 
took place ; 

{viii) in respect of animals which have been used for the pur- 
poses of the business, profession or vocation otherwise than as stock 
in trade and have died or become permanently useless for such pur- 
poses, the difference between the original cost to the assessee of the 
animals and the amount, if any, realised in respect of the carcasses or 
animals ; 

{ix) any sums paid on account of land-revenue, local rates or 
municipal taxes in respect of such part of the premises as is used for 
the purposes of the business, profession or vocation ; 

(x) any sum paid to an employee as bonus or commission for 
services rendered, where such sum would not have been payable to him 
as profits or dividend if it had not been paid as bonus or commission : 

Provided that the amount of the bonus or coTnraission is of a rea- 
sonable amount with reference to — 

(a) the pay of the employee and the conditions of his service ; 

(b) the profits of the business, profession or vocation for the 
year in question ; and 

(c) the general practice in similar businesses, professions or 
vocations ; 

(xi) when the assessee’s accounts in respect of any part of }iis 
business, profession or vocation are not kept on the cash basis, such 
sum, in respect of bad and doubtful debts, due to the assessee in respect 
of that part of his business, profession or vocation, and in the case of 
an assessee carrying on a banking or money-lending business, such 
sum in respect of loans made in the ordinary course of such business 
as the Excess Profits Tax Officer may estimate to be irrecoverable but 
not exceeding the amount actually written off as irrecoverable in the 
books of the assessee : 

Provided that if the amount ultimately recovered on any such 
debt or loan is greater than the difference between the whole debt or 
loan and the amount so allowed, the excess shall be deemed to be a 
profit of the year in which it is recovered, and if less, the deficiency 
shall be deemed to be a business expense of that year; 

(xii) any expenditure (not being in the nature of capital ex- 
penditure or personal expenses of the assessee) laid out or expended 
wholly and exclusively for the purpose of such business, profession or 
vocation ; 

(3) Where any building, machinery, plant or furniture in respect 
of which any allowance is due under clause (zu), clause (u), clause (ut) 
or clause (vii) of sub section (2) is not wholly used for the purposes of 
the business, profession or vocation, the allowance shall be restricted 
to the fair proportional part of the amount which would be allowable 
if such building, machinery, plant or furniture was wholly so used. 

(4) Nothing in clause (io;) or clause (xtt) of sub-section (2) shall be 
deemed to authorise the allowance of any sum paid on account of any 
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cess, rate or tax levied on the profits or gains of any business, profes- 
sion or vocation or assessed at a proportion of or otherwise on the 
basis of any such profits or gains ; and nothing in clause (xii) of sub- 
section (2) shall be deemed to authorise — 

(a) any allowance in respect of a payment which is chargeable 
under the head * Salaries ’ if it is payable without British India and 
tax has not been paid thereon nor deducted therefrom under Section 
18 ; or 

(b) any allowance in respect of any payment by way of interest, 
salary, commission or remuneration made by a firm to any partner of 
the firm ; or 

(c) any allowance in respect of a payment to a provident or 
other fund established for the benefit of employees unless the employer 
has made effective arrangements to secure that tax shall be deducted at 
source from any payments made from the fund which are taxable 
under the head ‘ Salaries 

(6) In sub-section (2), ‘paid* means actually paid or incurred 
according tb the method of accounting upon the basis of which the pro- 
fits or gains are computed under this section ; * plant includes vehicles, 
books, scientific apparatus and surgical equipment purchased for the 
purposes of the business, profession or vocation ; and ‘ written down 
value * means — 

(а) in the case of assets acquired in the previous year, the actual 
cost to the assessee ; 

(б) in the case of assets acquired before the previous year the 
actual cost to the assessee less all depreciation actually allowed to him 
under the Act, or any Act repealed thereby, or under executive orders 
issued when the Indian Income-tax Act, 1886, was in force : 

Provided that where the provisions of the proviso to sub-section 
(2) of Section 26 are applicable, the actual cost to the assessee referred 
to in clauses (a) and (b) shall be the actual cost to the person succeeded 
in the business, profession or vocation; 

(6) A trade, professional or similar association performing specific 
services for its members for remuneration definitely related to those 
services shall be deemed for the purpose of this section to carry on 
business in respect of those services, and the profits and gains there- 
from shall be liable to tax accordingly. 

(7) Notwithstanding anything to the contrary in this section or in 
the Excess Profits Tax Act, 1940, the profits of any business of insurance^ 
other than life insurance, shall be computed in accordance with the rules 
contained in the Schedule to the Indian Income-tax Act, 1922, in so far 
as they are applicable to such business. 

13. Income, profits and gains shall be computed, for the pur- 
poses of Section 10 * in accordance with the 
oounting method of accounting regularly employed by the 

assessee : 

Provided that, if no method of accounting has been regularly 
employed, or if the method employed is such that, in the opinion of 
the Excess Profits Tax Officer, the income, profits and gains cannot 
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properly be deduced therefrom, then the computation shall be made 
upon such basis and in such manner as the Excess Profits Tax Officer 
may determine. 

24-B. (1) Where a person dies, his executor, administrator or 
Tax of deoeased other legal representative shall be liable to pay out 
person payable by of the estate of the deceased person to the extent to 
representative. which the estate is capable of meeting the charge the 

tax assessed as payable by such person, or any tax which would have 
been payable by him under the Act if he had not died. 

(2) Where a person dies * * * before he is served with a notice 
under sub*section (1) of Section 13 or Section 16 of of the Excess Profits 
Tax Act^ 1940^ as the case may be, his executor, administrator or other 
legal representative shall, on the serving of the notice under sub-section 
{!) of Section 13 or Section 16 of the Excess Prof its Tax Act, 1940, 
as the case may be, comply therewith, and the Excess Profits Tax 
Officer may proceed to assess the excess profits of the deceased person 
as if such executor, administrator or other legal representative were 
the assessee. 

(3) Where a person dies, without having furnished a return 
which he has been required to furnish under the provisions of sub- 
section (1) of Section 13 of the Excess Profits Tax Act, 1940, or having 
furnished a return which the Excess Profits Tax Officer has reason to 
believe to be incorrect or incomplete, the Excess Profits Tax Officer 
may make an assessment of the excess profits of such person and 
determine the tax payable by him on the basis of such assessment, and 
for this purpose may, by the issue of the appropriate notice which 
would have had to be served upon the deceased person had he survived, 
require from the executor, administrator or other legal represent- 
ative of the deoeased person any accounts, documents or other 
evidence which he might under the provisions of sub-section (^) of 
Section 13 of the Excess Profits Tax Act, 1940, have required from the 
deceased person. 

29. When any tax, penalty or interest is due m consequence of 

^ ^ any order passed under or in pursuance of the Act, the 

Ncjtioe of demand. n x. m un 

Excess Profits Tax Officer shall serve upon the 

assessee or other person liable to pay such tax penalty or interest a 

notice of demand in the prescribed form specifying the sum so payable. 

36. In the determination of the amount of tax or of a refund 
Tax to be oalouia- payable under the Act fractions of an abna less than 

tod to neatest anna, gjx pies shall be disregarded, and fractions of an anna 
equal to or exceeding six pies shall be regarded, as one anna. 

37. The Excess Profits Tax Officer, Appellate Assistant Commis- 
Power to take evi- sioner, Commissioner and Appellate Tribunal shall, 

denoeon oath, eto. the purposes of Sections 8 to SO {inclusive) of the 
Excess Profits Tax Act, 1940, have the same powers as are vested in a 
Court under the Code of Civil Procedure, 1908, when trying a suit in 
respect of the following matters, namely : — 
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(а) enforcing the attendance of any person and examining him 
on oath or affirmation ; 

(б) compelling the production of documents ; and 

(c) issuing commissions for the examination of witnesses, and 
any proceeding before an Excess Profits Tax Officer, Appellate Assist- 
ant Commissioner, Commissioner or Appellate Tribunal under Sections 
8 to 20 {inclusive) of the Excess Profits Tax Act, 1940, shall be deem- 
ed to be a “judicial proceeding ** within the meaning of Sections 193 
and 228 and for the purposes of Section 196 of the Indian Penal Code. 

38. The Excess Profits Tax Officer or Assistant Commissioner 
Power to call for may, for the purposes of the Act,— 

information. ( 2 ) require any firm, or Hindu undivided family to 

furnish him with a return of the members of the firm, or of the 
manager or adult male members of the family, as the case may be, and 
of their addresses ; 

(2) require any person - whom he has reason to believe to be a 
trustee, guardian, or agent, to furnish him with a return of the names 
of the persons for or of whom he is trustee, guardian, or agent, and of 
their addresses ; 

(3) require any assessee to furnish a statement of the names 
and addresses of ail persons to whom he has paid in any year rent, 
interest, commission, royalty or brokerage, or any annuity not being 
an annuity taxable under the head ‘ Salaries amounting to more 
than four hundred rupees, together with particulars of all such pay- 
ments made. 

39. The Excess Profits Tax Officer or Assistant Commissioner, or 

any person authorised in writing in this behalf by 
tho rel”tor°oriiiem^ Excess Profits Tax Officer or Assistant Commis- 
bers of any corn- sioner, may inspect, and, if necessary, take copies, or 
cause copies to be taken, of any register of the mem- 
bers, debenture-holders or mortgagees of any company or of any entry 
in such register. 

40. In the case of any agent of any person residing out of British 
Guardians, trus- India, being entitled to receive on behalf of such per- 

tees and agents. profits chargeable under the Excess Profits 

Tax Act, 1940, the tax shall be levied upon and recoverable from such 
agent in like manner and to the same amount as it would be leviable 
upon and recoverable from such person if resident in British India and 
in direct receipt of such profits, and all the provisions of the said Act 
shall apply accordingly : 

Provided that the tax may be levied upon and recovered from such 
non-resident person direct, 

41. (1) In the case of income, profits or gains chargeable under 
Courts of Wards Act which the Courts of Wards, the Administra- 

eto. tors-General, the Official Trustees or any receiver or 

manager (including any person whatever his designation who in fact 
manages property on behalf of another) appointed by or under any 
order of a Court, or any trustee or trustees appointed under a trust 
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declared by a duly executed instrument in writing whether testament- 
ary or otherwise, (including the trustee or trustees under any wakf 
deed which is valid under the Mussalman Wakf Validating Act, 1913), 
are entitled to receive on behalf of any person, the tax shall be levied 
upon and recoverable from such Court of Wards, Administrator- 
General, Official Trustee, receiver or manager or trustee or trustees, in 
the like manner and to the same amount as it would be leviable upon 
and recoverable from the person on whose behalf such income, profits 
or gains are receivable, and all the provisions of the Act shall apply 
accordingly : 

4K « « # 

(2) Nothing contained in sub-section (1) shs-ll prevent either the 
direct assessment of the person on whose, behalf income, profits or 
gains therein referred to are receivable, or the recovery from such per- 
son of the tax payable m respect of such income, profits or gains. 

42. (1) All income, profits or gains accruing or arising, whether 

directly or indirectly, through or from any business 
Noa-roaideate. connection in British India, or through or from any 
property in British India, or through or from any 
asset or source of income in British India, or through or from any 
money lent at interest and brought into British India in cash or in kind, 
shall be deemed to be income accruing or arising within British India, 
and where the person entitled to the income, profits or gains is not 
resident in British India, stell be chargeable to excess prof its either 

in his name or in the name of his agent, and in the latter case such 
agent shall be deemed to be, for all the purposes of the Act, the assessee 
in respect of such excess profits tax : 

Provided that where the person entitled to the income, profits or 
gains is not resident in British India,* * any arrears of tax may be 
recovered also in accordance with the provisions of this Act from any 
assets of the non-resident person which are, or may at any time come, 
within British India: 

Provided further that any such agent, or any person who appre- 
hends that he may be assessed as such an agent, may retain out of any 
money payable by him to such non-resident person a sum equal to his 
estimated liability under this sub-section, and in the event of any dis- 
agreement between the uon-resideut person and such agent or person 
as to the amount to be so retained, such agent or person may 
secure from the Excess Profits Tax Officer a certificate stating the 
amount to be so retained pending final settlement of the liability, and 
the certificate so obtained shall be his warrant for retaining that 
amount: 

Provided further that the amount recoverable from such agent 
or person at the time of final settlement shall not exceed the amount 
specified in such certificate except to the extent to which such agent or 
person may at such time have in his hands additional assets of such 
non-resident person. 

(2) Where a person not resident or not ordinttrily resident in 
British India, carries on business with a person resident in British 
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India, and it appears to the Excess Profits Tax Officer^ that owing to 
the close connection between such persons the course of business is so 
arranged that the business done by the resident person with the person 
not resident or not ordinarily resident produces to the resident either 
no profits or less than the ordinary profits which might be expected to 
arise in that business, the profits derived therefrom, or which may rea- 
sonably be deemed to have been derived therefrom, shall be chargeable 
to excess prof its tax in the name of the resident person who shall be 
deemed to be, for all the purposes of the Act, the assessee in respect of 
such excess profits tax. 

(3) In the case of a business of which all the operations are not 
carried out in British India, the profits and gains of the business deemed 
under this section to accrue or arise in British India shall be only such 
profits and gains as are reasonably attributable to that part of the oper- 
ations carried out in British India. 

43. Any person employed by or on behalf of a person residing 

out of British India, or having any business connec- 
Agentfl to include person. Or through whom such person 

guoh. 18 in the receipt of any income, profits or gams upon 

whom the Excess Profits Tax Officer has caused a 
notice to be served of his intention of treating him as the agent of the 
non-resident person shall, for all the purposes of the Act, be deemed to 
be such agent: 

Provided that where transactions are carried on in the ordinary 
course of business through a broker in British India in such circum- 
stances that the broker does not in respect of such transactions deal 
directly with or on behalf of anon-resident principal but deals with or 
through a non-resident broker who is carrying on such transactions 
in the ordinary course of his business and not as a principal such first 
mentioned broker shall not he deem.-d to be an agent under this section 
in respect of such transactions : 

Provided further that no person shall be deemed to be the agent 
of a non-resident person, unless he has had an opportunity of being 
heard by the Excess Profits Tax Officer as to his liability. 

44. Where any business carried on by a firm or association of 

persons has been discontinued^ every person who was 
oi ^a*'^^di8oo^tlmied (^t the time of such discontinuance a partner of such 
firm*or aasooUtion! or a member of such association shall, in respect 

of the prof its of the firm or association, be jointly and 
severally liable to assessment under Section 14 of the Excess Profits 
Tax Act, 1940, and for the amount of tax payable, and all the provisions 
of the said Act shall, so far as may be, apply to any such assessment. 

44' A. The provisions of the applied Sections 44 B and 44 C 
Liability to tax of shall, notwithstanding anything contained in the 
oooaaionai shipping, other provisions of the Act, apply for the purpose 
of the levy and recovery of tax in the case of any person who resides 
ont of British India and carries on business in British India in any 
year as the owner or charterer of a ship (such person hereinafter in 
this Chapter being referred to as the principal), unless the Excess Profits 
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Tax Officer is satisfied that there is an agent of such principal from 
whom the tax will be recoverable in the following year under the other 
provisions of this Act. 

44-B. (1) Before the departure from any port in British India of 
Return of profits any ship in respect of which the provisions of the 
and gaina. applied Section A ^ the master of the ship 

shall prepare and furnish to the Excess Profits Tax Officer a return of 
the full amount paid or payable to the principal, or to any person on 
his behalf, on account of the carriage of all passengers, live stock or 
goods shipped at that port since the last arrival of the ship thereat. 

(2) On receipt of the return, the Excess Profits Tax Officer shall 
assess the amount referred to in sub-section (1), and for this purpose 
may call for such accounts or documents as he may require, and one- 
twentieth of the amount so assessed shall be deemed to be the amount 
of the profits and gams accruing to the principal on account of the 
carriage of the passengers, live-stock and goods shipped at the port. 

(3) When the profits and gains have been assessed as aforesaid, 
the Excess Profits Tax Officer shall determine the sum payable as tax 
thereon * *, and such sum shall be payable by the master of the ship, 
and a port-clearance shall not be granted to the ship until the Customs- 
Collector, or other officer duly authorised to grant the same, is satisfied 
that the tax has been duly paid. 

44-C. Nothing in fhe applied Sections 44A and 44B BhuU bedeem- 
Ad'ustment prevent a principal from claiming, in the year 

following that in which any payment has been made 
on his behalf under the applied Sections 44A and 44B^ that an assess- 
ment be made of his actual excess profits in the chargeable accounting 
period, and that the tax payable on the basis thereof be determined in 
accordance with the * * provisions of the Act, and, if he so claims, any 
such payment as aforesaid shall be treated as a payment in advance of 
the tax and the difference between the sum so paid, and the amount of 
tax found payable by him shall be paid by him or refunded to him, as 
the case may be. 

45. Any amount specified as payable in a notice of demand* 
Tax when pay- under Section 29 or an order under sub -section (4) of 
Section 17 or Section 18 or Section 19 of the Excess 
Profits Tax Act, 1940, shall be paid within the time, at the place and 
to the person mentioned in the notice or order, or if a time is not so 
mentioned, then on or before the first day of the second month follow- 
ing the date of the service of the notice or order, and any assessee 
failing so to pay shall be deemed to be in defauJt, provided that, when 
an assessee has presented an appeal under Section 17 of the Excess 
Profits Tax Act, 1940, Excess Profits Tax Officer may in his discre- 
tion treat the assessee as not being in default as long as such appeal is 
undisposed of : 

Provided further that where an assessee has been assessed in 
respect of income arising outside British India in a country the laws 
of which prohibit or restrict the remittance of money to British India, 
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the Excess Profits Tax Officer ehftll not treat the assessee as in default 
in respect of that part of the tax which relates to excess profits arising 
from such income as by reason of such prohibition or restriction can- 
not be brought into British India, and shall continue' to treat the 
assessee as not in default in respect of such part of the tax'until the 
prohibition or restriction is removed. 

Explanation. — For the purposes of this section income shall be 
deemed to have been brought into British India if it has been utilized 
or could have been utilized for the purposes of any expenditure actually 
incurred by the assessee without British India or if the income whether 
capitalized or not has been brought into British India in any form. 

46. (1) When an assessee is in default in making a payment of 

Mode and time of excess profits tax, the Excess Profits Tax Officer 
recovery. may in his discretion direct that, in addition to the 

amount of the arrears, a sum not exceeding that amount shall be 
recovered from the assessee by way of penalty. 

(1-A) For the purposes of sub-section (1), the Excess Profits Tax' 
Officer may direct the recovery of any sum less than the amount of the 
arrears and may enhance the sum so directed to be recovered from time 
to, time in the case of a continuing default, so however that the total 
sum so directed to b (3 recovered shall not exceed the amount of the 
arrears payable. 

(2) The Excess Profits Tax Officer may forward to the Collector a 
certificate under his signature specifying the amount of arrears due 
from an assessee, and the Collector, on receipt of such certificate, shall 
proceed to recover from such assessee the amount specified therein as 
if it were an arrear of land revenue: 

Provided that without prejudice to any other powers of the Collec- 
tor in this behalf, he shall for the purpose of recovering the said 
amount have the powers which under the Code of Civil Procedure, 
1908, a Civil Court has for the purpose of the recovery of an amount 
duo under a decree, 

(3) In any area with respect to which the Commissioner has direct- 
ed that any arrears may be recovered by any process enforceable for 
the recovery of an arrear of any municipal tax or local rate imposed 
under any enactment for the time being in force in any part of the 
province, the Excess Profits Tax Officer may proceed to recover the 
amount due by such process, 

(4) The Commissioner may direct by what authority any powers 
or duties incident under any such enactment as aforesaid to the en- 
forcement of any process for the recovery of a municipal tax or local 
rate shall be exercised or performed when that process is employed 
under sub-section (3). 

* • ♦ ♦ 

(6) If the recovery of excess profits tax in any area has been en- 
trusted to a Provincial Government under Section 124 (1) of the 
Government of India Act, 1936, the Provincial Government may direct 
with respect to that area or any part thereof, that excess prof its tax 
shall be recovered therein with, and as an addition to, any municipal 
E— fll 
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tax or local rate, by the same person and in the same manner as the 
municipal tax or local rate is recovered. 

(7) Save in accordance with the provisions of sub-secrtion (1) of 
Section 42, or of the proviso to Section 45, no proceedings for the 
recovery of any sum payable under the Act shall be commenced after 
the expiration of one year from the last day of the financial year in 
which any demand is made under the Act : 

Provided that where the sum payable is allowed to be paid by instal- 
ments the period of one year herein referred to shall be reckoned from 
the date on which the last of such instalments was due. 

47. Any sum imposed by way of penalty under the provisions of 

Recovery of pen- * * * Bub Section (1) of Section 46 [and? any in- 

ftlties. terest payable under the provisions of sub section 

(4), (d), (7) or (8) of Section 18- AY or under the provisions of Section 10 
or Section 16 of the Excess Profits Tax Act, 1940, shall be recoverable 
in the manner provided in the applied Sections 45 and 46 for the 
recovery of arrear of tax. 

48. (1) If any person, to whose business the Excess Profits Tax Act, 

1940, applies, satisfies the Excess Profits Tax Officer 
Rofunda. amount of tax paid by him for any charge- 

able accounting period exceeds the a77iount with which he is properly 
chargeable under the said Act for that period, he shall be entitled to a 
refund of any such excess, 

(2) The Appellate Assistant Commissioner or the Appellate 
Tribunal in the exercise of their appellate powers, if satisfied to the 
like effect shall cause a refund to be made by the Excess Profits Tax 
Officer of any amount found to have been wrongly paid or paid 
in excess. 

• • * * 


(4) Nothing in this section shall operate to validate any objection 
or appeal which is otherwise invalid or to authorise the revision of any 
assessment or other matter which has become final and conclusive, or 
the review by any oflScer of a decision of his own which is subject to 
appeal or revision, or where any relief is specifically provided else- 
where in the Act, to entitle any person to any relief other or greater 


than that relief. « « « » 

49E. Where under any of the provisions of the Act, a refund is 
Power to set off Person, the Excess Profits Tax 

amount of refunds Officer, Appellate Assretant Commissioner or Com- 
againsttaz remain- missioner, as the case may be, may, in lieu of pay- 
ing payable. ment of the refund, set off the amount to be refunded , 

or any part of that amount against the tax, if any, remaining payable 
by the person to whom the refund is due. 

49F. Where through death, incapacity, bankruptcy, liquidation 
or other cause, a person who would but for such cause 
have been entitled to a refund under any of the pro- 
visions of the Act, or to make a claim under Sec- 
tion 48 or under Section 7 or Section 11 of the Excess 
Profits Tax Act, 1940, is unable to receive such refund 


Power of represen- 
tative of deceased 
person or person 
disabled to make 
claim on his behalf. 


(1) Inserted by the Inoome-taz (Amendment) Act, 1044. 
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or to make such claim, his executor, administrator or other legal repre» 
sentative, or the trustee or receiver, as the case may be, shall be entitled 
to receive such refund or to make such claim for the benefit of such 
person or his estate. 

50 No claim to , any refund of tax under the Excess Profits Tax 
Act *1940, shall be allowed unless it is made within 
Limiution of four years from the last day of the financial year 
oiaims for refund. commencing next after the expiry of the accounting 

period which constitutes or includes the chargeable accounting period 
in respect of which the claim to such refund arises. 

54. (1) All particulars contained in any statement made, return 

Disclosure of in- furnished or accounts or documents produced under 
formation by a pub- the provisions of the Act, or in any evidence given, 
Ho servant. qj. affidavit or deposition made, in the course of any 

proceedings under the Act other than proceedings under Sections 28, 
24 and 25 of the Excess Profits Tax Act^ 1940, or in any record of any 
assessment proceeding, or any proceeding relating to the recovery of a 
demand, prepared for the purposes of the Act, shall be treated as con- 
fidential, and, notwithstanding anything contained in the Indian 
Evidence Act, 1872, no Court shall, save as provided in this Act, be 
entitled to require any public servant to produce before it any such 
return, accounts, documents or record or any part 6f any such record, 
or to give evidence before it in respect thereof. 

(2) If a public servant discloses any particulars contained in any 
such statement, return, accounts, documents, evidence, affidavit, depo- 
sition or record, he shall be punishable with imprisonment which may 
extend to six months, and shall also be liable to fine. 

(3) Nothing in this section shall apply to the disclosure — 

(а) of any such particulars for the purposes of a prosecution 
under the Indian Penal Code in respect of any such statement, return, 
accounts, documents, evidence, affidavit or deposition, or for the pur- 
poses of a prosecution under the Act, or 

(б) of any such particulars to any person acting in the execution 
otthe Act where it is necessary to disclose the same to him tor the 
purposes of the Act, or 

(o) of any such particulars occasioned by the lawful employment 
under the Act of any process for the service of any notice or the 
recovery of any demand, or 

((i) of any such particulars to a Civil Court in any suit to which 
Government is a party, which relates to any matter arising out of any 

proceeding under the Act, or 

* ♦ * 

(/) of any such particulars to any officer appointed by the Audi- 
tor General of India or the Central Board of Revenife to audit excess 
profits tax receipts or refunds, or 
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(g) of any such particulars, relevant to any inquiry into the 
conduct of an official of the Excess Profits Tax Department, to any 
persons appointed Commissioners under the Public Servants (In- 
quiries) Act, 1860, or to an officer otherwise appointed to hold such 
inquiry, or to a Public Service Commission established under the 
Government of India Act, 1936, when exercising its functions in rela- 
tion to any matter arising out of any such inquiry, or 

{gg) of any such particulars, relevant to any inquiry into a 
charge of misconduct in connection with excess profits tax proceeding 
against a lawyer or registered accountant, to the authority referred to 
in sub-section (3) of Section 61, when exercising the functions referred 
to in that sub-section, or 

(h) of any such particulars occasioned by the lawful exercise by 
a public servant of his powers under the Indian Stamp Act, 1899, to 
impound an insufficiently stamped document, or 

(i) of such facts, to an authorised officer of the United Kingdom, 
or of any Indian State or of any part of His Majesty^s Dominions 
which has entered into an agreement with British India for the grant- 
ing of double taxation relief, as may be necessary for the purpose of 
enabling such relief or a refund under Section 11 of the Excess Profits 
Tax Act, 1940, to be given, or 

(j) of such facts, to an officer of a Provincial Government, as 
may b.e necessary for the purpose of enabling that Government to levy 
or realise any tax imposed by it on agricultural income, or 

(k) of such facts, to any authority exercising powers under the 
Sea Customs Act, 1878, or any Act of the Central Legislature imposing 
a duty of excise as may be necessary for enabling it duly to exercise 
such powers, or 

(l) of such facts, to any person charged by law with the duty of 
inquiring into the qualifications of electors, as may be necessary to 
establish whether a person is or is not entitled to be entered on an 
electoral roll, or 

« # * ^[r * 

(5) No prosecution shall be instituted under this section except 
with the previous sanction of the Commissioner. 

61. (1) Any assessee, who is entitled or required to attend before 

Appearance by Appellate Tribunal^ or any Excess Profits Tax 

authorised represeu- authority in connection with any proceeding under 
the Act otherwise than when required under Sec- 
tion 37 to attend personally for examination on oath or affirmation, 
may attend by a person authorised by him in writing in this behalf, 
being a relative of or a person regularly employed by the assessee, or a 
lawyer or accountant or Income-tax practitioner, and not being dis- 
qualified by or under sub-section (3). 

(2) In this section, — 

(t) a person regularly employed by the assessee shall include any 
officer of a Scheduled Bank with which the assessee maintains a current 
account or has other regular dealings ; 
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(it) * lawyer ’ means a Barrister-at-Law or Solicitor or any other 
person entitled to plead in any Court of law in British India ; 

(iii) * accountant ’ means a registered accountant enrolled in the 
Register of Accountants maintained by the Central Government under 
the Auditor’s Certificate Rules, 1932, or a holder of a*reetricted certifi- 
cate under the Restricted Certificate Rules, 1932, or a member of an 
association of accountants recognised in this behalf by the Central 
Board of Revenue ; 

(iv) ‘ Income-tax practitioner ’ means — 

(a) any person who, before the Ist day of April, 1938, attended 
before an Income-tax authority on behalf of any assessee otherwise 
than in the capacity of an employee or relative of that assessee ; 

(6) any person who has passed any accountancy examination 
recognised in this behalf by the Central Board of Revenue; or 

(c) any person who has acquired such educational qualifications 
as the Central Board of Revenue may prescribe for this purpose. 

(3) No person who has been dismissed from Government service 
after the Ist day of April, 1938, shall be qualified to represent an 
assessee under sub-section (1) ; and if any lawyer or registered account- 
ant is found guilty of misconduct in connection with any excess prof its 
tax proceedings by the authority empowered to take disciplinary action 
against members of the profession to which he belongs, or if any other 
person is found guilty of such misconduct by the Commissioner of 
Excess Profits Tax, the Commissioner of Excess Profits Tax may direct 
that he shall be thenceforward disqualified to represent an assessee 
under sub-section (1) : 

Provided that — 

{a) np such direction shall be made in respect of any person 
unless he is given a reasonable opportunity of being heard, 

(b) any person against whom such direction is made may, within 
one month of the making of the direction, appeal to the Central Board 
of Revenue to have the direction cancelled, and 

(c) no such direction shall take effect until one month from the 
making thereof or, when an appeal is preferred, until the disposal of 
the appeal. 

Keoeipta to be 62. A receipt shall be given for any money paid 

given. * or recovered under the Act. 

63 . (1) A notice or requisition under the Act may be served on the 

person therein named either by post or, as if it were 
Seivioe of notioes. a summons issued by a Court, under the Code of Civil 
Procedure, 1908. 

(2) Any such notice or requisition may, in the case of a firm or a 
Hindu undivided family, be addressed to any member of the firm or to 
the manager, or any adult male member of the family and, in the case 
of any other association of persons, be addressed to the principal officer 
thereof. 
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65. Every person dedncting, retaining or paying any tax in pursu- 

ance of the Act in respect of income belonging to 
Indemnity, another person is hereby indemnified for the deduc- 

tion, retention or payment thereof. 

66, (1) Within sixty days of the date upon which he is served with 

notice of an order under sub-section (8) of Section lOA^ 
statement of case sub-section {.2) of Section 19 of^ or sub-rule (2) of 
nai tcf Hi^gh Court! -BwZe 12 of Schedule I to, the Excess Profits Tax 
Act, 1940, read with sub-section (4) of Section S3 of 
the Indian Income-tax Act, 1922, the assesses or the Commissioner may, 
by application in the prescribed form, accompanied where application 
is made by the assessee by a fee of one hundred rupees, require the 
Appellate Tribunal to refer to the High Court any question of law 
arising out of such order, and the Appellate Tribunal shall within 
ninety days of the receipt of such application draw up a statement of 
the case and refer it to the High Court : 

Provided that, if, in the exercise of its powers under sub- 
section (2), the Appellate Tribunal refuses to state a case which it 
has been required by the assessee to state, the assessee may, within 
thirty days from the date on which he receives notice of the refusal to 
state the case, withdraw his application and, if he does so, the fee paid 
shall be refunded. 

(2) If on any application being made under sub-section (1) the 
Appellate Tribunal refuses to state the case on the ground that no 
question of law arises, the assessee or the Commissioner, as the case 
may be, may, within six months from the date on which he is served 
with notice of the refusal, apply to the High Court, and the High Court 
may, if it is not satisfied of the correctness of the decision of the Appel- 
late Tribunal, require the Appellate Tribunal to state the case and to 
refer it, and on receipt of any such requisition the Appellate Tribunal 
shall state the case and refer it accordingly. 

(3) If on any application being made under sub section (1) the 
Appellate Tribunal rejects it on the ground that it is time-barred, the 
assessee or the Commissioner, as the case may be, may, within two 
months from the date on which he is served with notice of the rejec- 
tion, apply to the High Court, and the High Court, if it is not satisfied 
of the correctness of the Appellate Tribunal's decision, may require the 
Appellate Tribunal to treat the application as made within the time 
allowed under sub-section (1). 

(4) If the High Court is not satisfied that the statements in a case 
referred under this section are sufficient to enable it to determine the 
question raised thereby, the Court may refer the case back to the Appel- 
late Tribunal to make such additions thereto or alterations therein as 
.the Court may direct in that behalf. 

(6) The High Court upon the hearing of any such case shall decide 
the questions of law raised thereby and shall deliver its judgment there- 
on eontaining the grounds on which such decision is founded and shall 
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send a copy of such jadgment under the seal of the Court and the 
signature of the Begistrar to the Appellate Tribunal which shall pass 
such orders as are necessary to dispose of the case conformably to such 
judgment. 

(6) Where a reference is made to the High Court the costs shall be 
in the discretion of the Court. 

(7) Notwithstanding that a reference has been made under this sec- 
tion to the High Court, excess profits tax shall be payable in accordance 
with the assessment made in the case : 

Provided that, if the amount of an assessment is reduced as a result 
of such reference, the amount overpaid shall be refunded with such 
interest as the Commissioner may allow unless the High Court, on 
intimation given by the Commissioner within thirty days of the receipt 
of the result of such reference that he intends to ask for leave to appeal 
to His Majesty in Council, makes an order authorising the Commis- 
sioner to postpone payment of such refund until the disposal of the 
appeal to His Majesty in Council. 

(7- A) Section 6 of the Indian Limitation Act, 1908, shall apply to 
an application to the High Court by an assessee under sub-section (2) or 
sub-section (3). 

(8) For the purposes of this section “ the High Court means — 

(а) in relation to British Baluchistan, the High Court of 
Judicature at Lahore ; 

(б) in relation to the province of Ajmer-Merwara, the High 
Court of Judicature at Allahabad ; and 

(c) in relation to th province of Coorg, the High Court of 
Judicature at Madras. 

66A. (1) When any case has been referred to the High Court under 
Rtifetenoea to be Section 66, it shall be heard by a Bench of not less 
heard by Benohee of than two Judges of the High Court, and in respect of 
^'pe^al toTu in oer- provisions of Section 98 of the Code of 

tairToaseato Privy Civil Procedure, 1908, shall, so far as may be, apply 
Council. notwithstanding anything contained in the Letters 

Patent of any High Court established by Letters Patent or in any 
other law for the time being in force : 

Provided that where in any reference heard by the Bench of the 
Court of the Judicial Commissioner of the North-West Frontier Pro- 
vince, a difference of opinion arises between the Judicial Commissioner 
and the Judge of the said Court, the opinion of the Judicial Commissioner 
shall prevail. 

(2) An appeal shall lie to His Majesty in Council from any judg- 
ment of the High Court delivered on a reference made under Section 66 
in any case which the High Court certifies to be a fit one for appeal to 
His Majesty in Council. 

(3) The provisions of the Code of Civil Procedure, 1908, relating 
to appeals to His Majesty in Council shall, so far as may be, apply in 
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the case of appeals under this section in like manner as they apply in 
the case of appeals from decrees of a High Court : 

Provided that nothing in this sub-section shall be deemed to affect 
the provisions of sub-section (5) or sub-section (7) of Section 66 : 

Provided, further, that the High Court may, on petition made for 
the execution of the order of His Majesty in Council in respect of any 
costs awarded thereby, transmit the order for execution to any Court 
subordinate to the High Court. 

(4) Where the judgment of the High Court is varied or reversed in 
appeal under this section, effect shall be given to the order of His 
Majesty in Council in the manner provided in sub-sections (6) and (7) 
of Section 66 in the case of a judgment of the High Court. 

(6) Nothing in this section shall be deemed — 

(a) to bar the full and unqualified exercise of His Majesty’s 
pleasure in receiving or rejecting appeals to His Majesty in Council, 
or otherwise howsoever, or 

{b) to interfere with any rules made by the Judicial Committee 
of the Privy Council, and for the time being in force, for the present- 
ation of appeals to Hia Majesty in Council, or their conduct before the 
said Judicial Committee. 

67. No suit shall be brought in any Civil Court to set aside or 
modify any assessment made under the Act, and no 
OivU prosecution, suit or other proceeding shall lie against 

any officer of the Crown for anything in good faith 
done or intended to be done under the Act. 

67-A. In computing the period of limitation prescribed for an 
Compatation of appeal under the Act or for an application under 
petiodB of iimUft- Section 66, the day on which the order complained of 
was made, and the time requisite for obtaining a copy 
of such order, shall bo excluded. 



INCOME TAX RULES, 1922. 

applied to Excess Profits Tax by Rule 4 o f the Excess 
Profits Tax Rules, 1940,) 

[Buies 8, 23, 24, 33, 34, 44, 45 and 46 of the Income-tax Buies 
with the modifications shown here in italics, apply to Excess Pro- 
fits Tax : — Ed.] 

8. An allowance under Section 10 (2) (vi) of the Act in respect of 
depreciation of buildings, machinery, plant or furniture shall be made 
in accordance with the following statement ; — 


Class of asset. 

Bate. 

Percentage 
on the 
written 
down value. 

Remarks. 

L Buildings.— 



(1) First class substantial buildings of selected 

2-5 


materials 


Double these rates 

(3) Second class buildings of less substantia] con- 


will be allowed 
tor factory build- 

struotion 

6 

ings excluding 

(3) Third class buildings of construction inferior to 


offices, godowns, 

that of second class buildings but not including 

1 

officers' and em- 

purely temporary erootious 

1 

ployees’ quarters. 

(4| Purely temporary erections such as wooden 
structures 

Tb J 

No rate is pres- 



cribed ; renewals 
will be allowed 



as revenue ex- 

II, Furniture and Fittings— I 


penditure. 

(1) General 

6 


(3) Raio for furniture and fittings used in hotels'! 
and boarding houses 

9 


in. Machinery and Plant— 



(1) General rate 

7 

An extra allow- 



ance up to a 
maximum of 60% 


of the normal allowaiioe will be allowed by the Excess Profits Tax Officer 
Iwhere a concern claims such allowance on account of double or multiple 
jshift working and satisfies the Excess Profits Tax Officer that the concern has 
jaotually worked double or multiple shifts. This extra allowance will be pro- 
jportionate to the number of days during which double or m^ultiple shifts are 
jworked. For the purpose of granting this extra allowance the normal number 
of working days throughout the year will be taken as 300 and if for example 
H Qonoern has worked double or multiple shifs for 100 days the extra allow- 
ance will be 1/3 of ‘0% of the normal allowance for the whole year. This 
applies to all concerns whether the general rate or any special rate applies to 
them but does not apply to an item of machinery or plant specifically excepted 
by th e lette r s ** N.E being sho wn against it. 

t Letters N.E.8.A." are a contraction of the expression ** No extra-shift allowance/' 
E— afl 



282 


INCOME-TAX liULES, 1922 (AS APPLIED) 


Class of asset 


(2) Special rates to be applied to the whole of the ms- 
ohinery and plant used in the following con- 
cerns ; 


Rate 

Percentage 
on the 
written 
down value 


Remarks. 


1 The special rates 
specified herein- 


after may be adopted at the option of the asseasae for electrical maohmer>, 
air conditioning machinery, locomotives, rolling stock, tramways and railways, 
weighing machines, calculating machines, typL-writers, Neo-post Franking 
machines, accounting raachines, ether ma(3hin0ry, refrigeration plant, 

containers, etc., and motor vehicles usrid in those concerna. 


iA.~(i) Flour Milla* 

(ii) Rice Mills 

(iii) Bone Mills 

(iv) Sugar Works* 

!v) Distilleries 

(vi) Ice Faotoriea 

(vii) Aerating Gas Factories \- 

(viii) Match Faotoriea 

(ix) Tea Factories ; 

>x) Shoe and other leather goods faotoriea I | 

(xi) ‘'’taroh Factories j 

(xii) Coffee manufacturing ooncerns J 


I •Replacements of 
I Ri.llera will be 
allowed as revenue 
■ expenditure. 


B — (i) Paper Mills 

(ii) Strawboard Mills 

(iii) Ship building and Fjngineering works ; 

(iv) Iron and Brass Foundries 

(v) Aluminium Factories | 

(vi) Elootrloal Engineering works j , 

(vii) Motor oat repairing works i 

(viii) Internal combustion Engines repairing ) 1 

works I 

(ix) Galvanizing works j i 

i(x) Patent stone ^orka ! | 

(xi) Oil extraction factories i 

(xii) Chemical works 

fxiii) Shop and Candle works | 

(xiv) Lime works j 

(xv) Saw Mills j 

(xvi) Tin and can making works | ! 

(xvii) Dyeing and bleaching works j 

Uviii) Cement works using rotary kilns I 

(xix) Rod Mills ^ 

(xx) Hydraulic Presses | 

(xxi) Brick Manufacture , 

(xxii) Tile making industry : 

(xxiii) The manufacture of vegetable ghee ' 

(xxiv) The manufacture of optical instruments 
(xxv) Coke manufacture 

(xxvi) The manufacture of concrete pipes ! 

(xxvii) Glass manufacture and the mr-mufacture of ; 

vacuum tubes and vacuum bulbs I ! 

(xxviii) Telephone operating concerns | 

(xxix) Wfie and nail making mills I 

(xxx) Iron and Steel industry (Blast furnace plant, j 

steel-making plant, steel rolling plant, \ 

generators, boilers and sheet mills). | 


10 



(1) These words were substituted by Notifloation No. 46 dated the 16th August 
1942. 
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Claes of asset. 


(xxxi) Tanneries I 

(xxxii) Battery manufacture i 

(xxxiii) The mauuf mture of Healds and Reeds (knit- | 
ting, Keed-makmg, varnishing, doubling, I 
winding and polishing machines) I 

*[(xxxiv) The manufacture of confectionary including I 
biscuits and peppermints.] J 


Rate. 

IPerceoiage 
on the 
written 
down value 


10 


G. — (i) Rubber goods factories — I 

(a) General machinery and plant ... 12 

(bj Moulds fN.E.S.A.) ... 40 


Remarks. 


D.— (i) Silk manufacturing — weaving machinery 

worked by electric motors including wind- 
ing machines, twisting frames, doubling 
machines, prin winding machines, warping 
machines, looms, steuteriug machines and 


hydro-extractors. 

1 

1 

(3) Special rates to be applied to other machinery and 

1 


plant — 

A, — Ropeway stcuotuies iN.E.S.A.) — 

(i) Trestle and Station steel work 

6 


(ii; Driving and tension gearing 

10 


(ill) Carriers 

12 


(iv) Ropeway ropes and tres.lo sheaves and connect- i 
ed parts. 

30 

1 


B, — Sait works — 



(i) Machinery, plant, loconiotives, wagons and 
rolling stock. 

10 

1 

1 

1 

(ii) Barges and floating plant (N.E.B.A.) ... 

10 

1 

(iii) General plant and machinery used in Engineer- 
ing shops 

10 i 


(ivj Reservoirs, oondeuseca, salt pans, delivery 
channels and piers, if constructed of masonry, oonorete 
cement asphalt or similar materials (N.E.S.A.) 

6 


(NOTE). — Repairs to similar works made of earth 
will be allowed as revenue expenditure. 

(v; Piers,' quays and jetties constructed entirely or 
mainly of steel (N.E S. A.) 

7-6 


(vi) Piers, quays and jetties constructed entirely or 
mainly of wood (N.E.R.A,) 

12 


(vii) Pipe lines for oouveyiug brine if constructed 
of masonry, concrete cement, asphalt or similar materials 
(N.E.8.A.) 

12 


0.— Electrical machinery — 

(i) Batteries 

20 


(ii) Other electrical machinery including electrical 
generators and motors (other than tramway motors) 

10 


(iii) Switchgear and instruments, transformers and 
other stationary plant and wiring and fittings of eleotrio 
light and fan installations (N.E.S.A.) 

10 


(iv) Under-gcouud cables and wires (N.E.S.A.) 

7*6 


(vf Over-head cables and wires (N.E.B.A.) 

6 


(vi) X-Ray and Electro-therapeutic apparatus and 
accessories thereto (N.E.S.A.) 

20 



* Inserted by Notification No, 20 of 21-2-49 
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Bate. 

Peroeutagej 

Olasfl of asset. on the Remarks. 

written 
down value 


D. — Machinery used in the production and exhibition 
of cinematograph films — (N.E.B.A.) 

(i) Recording equipment, reproducing equipment, 
developing machines, printing machines, editing machines, 

gynohroubjers and studio lights.* ... aO \ * Renewals of 

> Bulbs of Studio 
I lights will be allow- 
I ed as revenue expen- 
diture 


(ii) Projecting equipment of film exhibiting oon< 20 


E — Eleotrio supply undertakings — 

(i) Electric plant, machinery, boilers 10 

(ii) Hydro-electric concerns— hydraulic works, pipe 
lines and sluices (N.E.8.A.) ... 2‘5 

P. — Eleotrio tramways — 

(i) Permanent way (N,B,8.A.) 

(а) Not exceeding 50,000 oar miles per mile of track 

pet annum 9 

(б) Exceeding 60,000 and not exceeding ¥5,000 oar 

miles per mile of track* per annum ... lo 

(c) Exceeding 75,000 and not exceeding 1,25.000 oar 

miles per mile of track per annum ... 12 

(d) Exceeding 1,25,000 oar miles per mile of track 

per annum 15 

(ii) Cara — oar trucks, oar bodies, electrical equip- 
ment and motors (N.E.B.A.) ... 10 

(iii) General plant, maohinory and tools ... <) 

G. — Tramways run by internal combustion engines 
(N.E.8.A.)— 

(i) Permanent way ... The same 

rates as 
have been 
presoribed 
!or the per 
manent 
way of ele 
trio tram 
ways. 

10 


10 

10 

13 


10 

10 

12 

100 


30 

10 


(ii) Tramoare including engines'^and gears 
H.— Mineral oil oonoerps (N.E.B.A.) 

Refineries — 

1. Boilers 

2. Prime movers 
8. Process plant 

Field Operations — # 

1. Boilers 

2. Prime movers 

3. Process plant 

except for the following items — 

1. Below ground 

2. Above ground- 

fa) Portable boilers, drilling tools, well-head 
tanks, rigs etc. 

(6) Storage tanka 
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Rate. 



Percentage 


Class of asset. 

on the 

Remarks. 


written 



down value 



(c) Pipe llnea— 

(i) Fixed boilers 

(ii) Prime movers 
(ill) Pipe line 

Distribution--- 

1. Returnable paokages 


10 

12 

10 


I Cost of paokages ao- 
i tually used up will 
I be allowed as reve- 
nue expenditure. 


2. Kerbside pumps including under-ground tanks I 

and fittings. 15 

I.-Ships 'N,E.8.A.) - 
(i) Ooean — 

(rt) Steamers [and Motor VesselslJ 5 1 1 [These rates are 

peroentagea on the 
‘ original oost. For 

(6) Sftil or tug ( 1 ) the inoteased 

rate of depteoia- 

tion on ooean-going steamers and motor vessels due to war-time conditions, 
(2) the rate of depreciation on second-hand ocean-going streamers and motor 
vessels, and (3) the rate of depreciation on additions to oooan-goirig steamers 


aud motor vessels — 8eo Appendix 


(ii) Inland - 

{a) Steamers [and Motor Vesselsl] 

{b) Tug boats 

[c) Iron or Steel flats lot cargo 

id) Wooden cargo boats up to 50 tons oapaolty ... 

\e) Wooden cargo boats over 60 tons capacity ... 

(/) Motor launches 

{g) *8peed boats 

J.— Mines aud quarries (N.E.8.A.) — 

(i) Maohinery— 

{a) Surface and underground maohinery (ex- 
cept electrical machinery) head gear, 
moving parts and rails 

{b) Boilers and head gears (excluding moving 
parts) 

(ii) Coal tubs, winding topes, haulage ropes and 

sand stowing pipes 

(ill) Shafts and inolines 

(iv) Portable under-ground maohinery 

(v) Safety lamps ^ 


(vi) Tramways on the surface 

K. — Aeroplanes (N.E.S.A.)— 

(i) Aircraft 
(ii) Aero-engines 

(iil) jAerial photographic apparatus 


10 
12'6 
10 
10 
10 
12 6 


16 


Renewals will be 
allowed as revenue 
expenditure. 

7 

25 

Cost of lamps actu- 
ally used up will 
be allowed as re- 
venue expenditure. 

10 

so 

40 

26 


Speed Boat ” means a motor-driven boat by a high speed internal oembustion 
engine oepuble ol propelling the boat at a speed exceeding 16 miles pet hour in etill water 
and so designed that when tunning at spaed it wilf plane, its bow will rise Item the 


water. 

(1) These words were substituted byKotifloation No. 46 dated the 16th August 1942, 
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Bate. 

Percentage 


Olass of asset. 

■ on the 
written 
down value. 

Remarks. 

-li) Textile machinery excluding silk manufacturing 
machinery— 



{at Cotton 

10 


^b) Jute excluding generating plant 

9 


(c) Wolleo and Worsted 

10 


(d) Carpet 

1 


(ii) Ginning and pressing machinery 

1 9 



M, — (i) Aic oompressorB and pneumatio maohinery 

(ii) Electro-plating and Electro-welding plant ... j 

(iii) Newspaper prodaction plant and machinery ... I 

(iv) Air conditioning machinery f* 

Iv) Locomotives, rolling stock, tramways, and rail- I 

ways used by conoeras excluding railway con- 1 
cetns (N.E 8.A.) J 


10 


N. — (i) Tube Well boring plant ...1 ! 

(ii) Oonorete pile driving maohinea ... ) | 

(iii) Weighing maohinea (H.E.S.A.) ... I ' 

(iv) Works Instiuments ... f* 

(v) Automatic and semi-autom.itic machine tools ... | 

(vi) Precision machine tools, e.t;,, grinding machines, j 

O. — (i) Calculating maohiiies (N.E.8.A.) ...1 

(ii) Typewriters (N.E.8.A.) ... 1 

(ill! Neo Post Franking Machines (N.E.B.A.) ... | 

(iv) Accounting machines (N.E.S.A.) ... | | 

(v) Other office machinery (N.E.S.A.) ... I 

(vi) Bowing and knitting maohiuos employed in the ( ! 

mauutaoture of hosiery and woollen goods ... | | 

(vii) Bewiug and stitching machines for oativas or lea- 1 ; 

ther ... j I 

(viii) Hand or automatic embroicery machines and j j 
their accessories (N.E.S.A.; i ; 

(ix) Befrigor .lion plant, coataiiibrs, etc. iN.E.S.A.) ... ^ 

(x) Road making plant and machinery i j 

(xi) Artificial silk manufacturing machinery* ... : I 


(xii) Surgical mstruments (N,E.3. A.) 

(xiii) Wireless apparatus and gear, wireless appliances | 
and accessories iN.E.S.A.) 

(xiv) Building ooutraotors’ machinerriN.E.S.A.) ...J 

P.— (i) Indigenous sugar cane crushers (Kohlus and 
Belans) (N.E.6.A.) 


16 i 

j 

! • Replaoemeut of 
' wooden parts of 
I plant and maohi- 
! nery will be al- 
I lowed as revenue 
j expenditure. 

I 

I 


18 


Q. '-(i) Motor oars (N.E.S.A.) 

R. — (i) Moulds used iu the manufacture of concrete pipes 

(N.E.8.A.) . 

(ii) Motor taxis, motor lorries, motor biisos and motor 
tractors iN.E,S.A.) 


20 

25 

26 


8.— (i) Railway sidings (N.E.S.A.) 




INCOME-TAX RULES, 1922 (AS APPLIED) 287 

Appendix A.* 

1. Increased rate of depreciation on ocean-going steamers and 
motor vessels due to war-time conditions. — The rate of depreciation 
allowable on ocean-going steamers and motor vessels will be increased 
from 6 per cent to 6.26 per cent per annum for the period commencing 
1st September 1939 and ending six months after the cessation of the 
present hostilities, — the date whereof will be notified. This increase 
will affect years of assessment 1940-41 onwards. In order to secure 
that all shipping concerns receive the increased allowance for the same 
length of time, the allowance for the year of assessment 1940-41 will 
have reference to the proportions falling before and after the end of 
August 1939 of the trading year which is the “ previous year ** for 
Income-tax purposes for that year of assessment. 

Example 1. 

If the “ previous year ** was the calendar year 1939, the depreciation 
allowance for the year of assessment 1940 41 will be computed at the 
rate of 6 per cent for 8 months and at ‘*25 per cent for 4 months. 

Example 2. 

If the “ previous year were the year ending 31st March 1940, the 
allowance will be computed at the rate of 6 per cent for 6 months and 
at 6‘26 per cent for 7 months. 

If the assessment for 1940-41 has been closed, then where that 
assessment has been made at nil due to the depreciation allowances not 
being entirely wiped off, the additional allowance due for that year 
under this paragraph will be deducted from the profit assessable for the 
year 1941-42 and in any other case an adjustment will be made in the 
tax demand for 1941-42 eqo.^J to the difference in the tax demand which 
would have resulted if the additional allowance had been given in the 
assessment for 1940 41. 

2. The rate of depreciation on second hand ocean going steamers 
and motor vessels. — In the case of a steamer or motor vessel purchased 
second hand the normal allowance will be computed by reference to 
the actual cost of the steamer or the motor vessel concerned to the new 
owner and its reasonable expectation of life at the date of purchase. 
The new rate and the method of computation will have effect from the 
assessment for 1941-42 and not from any earlier assessment. 

The following scale is to be used to determine the fractional part 
of the cost of a steamer or motor vessel that is to be allowed year by 
year as depreciation for Income-tax purposes, except where at the date 
of purchase the steamer or the motor vessel concerned is more than 24 
years old. In such a case the rate of depreciation to be allowed will 
be decided by the Central Board of Revenue on the facts of each 
case : — 


Appendix A was inserted by Notification No. 46 dated the 16tb August 1942. 
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Age ftt date of paroh»iBe. 

Expectation of life. 

Fractional part of cost to be 
allowed as depreciation 




each year. 

Over years, 

1 Uoder years, 

1 

Years 


0 

i • 1 

20 

1/20 

1 

: 2 

19 

1/19 

2 

i 3 

18 

1/18 

T 

1 4 

17 

1/17 

4 

1 ^ 

26 

1/16 

5 


16 

1/16 

6 

1 

14 

1/14 

7 

8 

13 

1/18 

8 

9 

12 

1/12 

9 

10 

11 

1/11 

10 

11 

10 

l/lO 

11 

12 

9 

1/9 

12 

18 i 

9 

19 

13 

14 

8 

1/8 

14 

15 

8 

1/8 

15 

16 i 

7 

1/7 

16 


7 

1/7 

17 

18 ! 

7 

1/7 

18 

19 

6 

1/6 

19 

20 

6 

1/6 

20 

21 

5 

1/6 

21 1 

22 

5 

1/6 

29 1 

23 

4 

1/4 

23 1 

1 

24 

4 

1/4 


The scale given above having been applied to find the normal 
allowance, the extra allowance for war time conditions will be given 
on the lines laid down in paragraph I above. As the increased allow- 
ance for a new vessel is one-fourth of the normal 6 per cent of cost, 
the addition in the case of second hand steamers or motor vessels is to 
be taken as J of the normal allowance computed by application of 
the scale. 

Example, 

A Vessel 12 years old was purchased at the commencement of the 
‘ previous year ' to year of assessment 1937 38 for Rs. 6,00,000. Ac- 
cording to the scale the ‘ expectation of life ’ at the date of its purchase 
second'hand was 9 years. 

For the years of assessment 1941 42 onwards the depreciation 
allowance would be 1/9 of Rs. 5,00,000= Rs. 65,566. 

For years of assessment corresponding to previous years that are 
chargeable accounting periods for Excess Profits Tax purposes the war- 
time addition of J referred to in paragraph 1 will be added. 

. 3. Depreciation on additions to ocean-going steamers and motor 

vessels which are treated as of a capital nature for Income-tax purposes, 
— Any expenditure which has been treated as capital for Income-tax 
purposes (c.^,, the installation of refrigerating plant or the renewal of 
enjgines or boilers) will be added to the prime cost of the steamer or 
the motor vessel concerned for the purpose of computing depreciation 
allowance. 
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The annual allowance in respect of such expenditure* will be cal- 
culated as follows ; — 

(a) if the expenditure is or was made before the expiration of 
the 20 years estimated life of the steamer or the motor vessel, the nor- 
mal allowance for it will be increased by such a sum as will exhaust or 
would have exhausted the expenditure over the remaining years of 20 
years estimated life ; 

Example. 

An addition of Rs. 60,000 was made to a vessel at the expiration 
of 17 years of its life. The normal allowance for the addition will be 

1 of Rs. 60,000= Rs. 20,000 for each of the remaining three years of the 
vessers 20 years estimated life. 

(b) if the expenditure is or was incurred when the vessel is 20 
years old or more, the allowance will be such a sum as will exhaust or 
would have exhausted the expenditure over the further estimated years 
of life that would be given by applying the table in paragraph 2 above, 
if for “ age at date of purchase” there were substituted “ age at date of 
the capital expenditure ” ; 

Example. 

An addition of Rs. 60,000 was made to a vessel 22 years old. The 
further estimated life of the vessel, according to the table in paragraph 

2 is 4 years. The normal allowance for the addition willi therefore, be 
J of Rs. 60,000= Rs. 15,000 for each year of the further estimated life 
of the vessel. 

(c) in respect of a vessel purchased second-hand, the normal 
allowance for the expenditure on additions to such a vessel will be in- 
creased by such a sum as will exhaust or would have exhausted the 
expenditure over the remaining years of the estimated life of the vessel 
given in the Table m paragraph 2 above. 

Example. 

A vessel was over 8 years and below 9 years old when purchased 
second-hand so that its expectation of life at the date of purchase second- 
hand was 12 years. After the lapse of 7 years of this expectation of 
life an addition of Rs. 60,000 was tnade to it. The normal allowance 
for the addition will be 1/5 of Rs. 60,000= Rs. 12,000 for each of the 
remaining five years of the expected life of the vessel. 

The increased allowance so calculated will be allowed for the years 
of assessment 1941-42 onwards. The extra allowance for war time 
conditions will also be given on the lines laid down in paragraph 1 
above, but the aggregate allowances on the additions shall not exceed 
the cost thereof. 

23. (1) In the case of income which is partially agricultural in- 

come as defined in Section 2 and partially income chargeable to excess 
profits tax under the head ‘ Business in determining that part which 
is chargeable to excess profits tax the market value of any agricultural 
produce which has been raised by the assessee or received by him as 
rent in kind and which has been utilized as raw material in such busi- 
ness or the sale receipts of which are included in the accounts of the 
B— as 
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bneiness shall be deducted, and no further deduction shall be made in 
respect of any expenditure incurred by the assessee as a cultivator or 
receiver of rent in kind. 

(2) For the purposes of sub-rule (1) ‘'market value’* shall be 
deemed to be: — 

(а) Where agricultural produce is originally sold in the market 
in its raw state, or after application to it of any process ordinarily em- 
ployed by a cultivator or receiver of rent in kind to render it fit to be 
taken to market, the value calculated according to the average price at 
which it has been so sold during the year previous to that in which the 
assessment is made. 

(б) where agricultural produce is not ordinarily sold in the mar- 
ket in its raw state, the aggregate of — 

(1) the expenses of cultivation ; 

(2) the land revenue or rent paid for the area in which it was 
grown ; and 

• (3) such amount as the Excels Profits Tax Officer finds, having 

regard to all the circumstances in each case, to represent a reasonable 
rate of profit on the sale of the produce in question as agricultural 
produce. 

24. Income derived from the sale of tea grown and manufactured 
by the seller in British India shall be computed as if it were income 
derived from business, and 40 per cent, of such income shall be deemed 
to be income, profits and gains liable to tax ; 

Provided that in computing such income an allowance shall be 
made in respect of the cost of planting bushes in replacement of bushes 
that have died or become permanently useless in an area already 
planted, unless such area has previously been abandoned. 

33. In any case in which the Excess Profits Tax Officer is of 
opinion that the actual amount of the income, profits or gains accruing 
or arising to any person residing out of British India whether directly 
or indirectly through or from any business connection in British India 
or through or from any property in British India, or through or from 
any money lent at interest and brought into British India in cash or 
in kind cannot be ascertained, the amount of such income, profits or 
gains for the purposes of assessment to excess prof its tax may becalou 
lated on such percentage of the turnover so accruing or arising as the 
Excess Profits Tax Officer may consider to be reasonable, or on an 
amount which bears the same proportion to the total profits of the 
business of such person (such profits being computed in accordance with 
the provisions of the Indian Income-tax Act) as the receipts so accruing 
or arising bear to the total receipts of the business, or in such other 
manner as the Excess Profits Tax Officer may deem suitable. 

34. The profits derived from any business carried on in the 
manner referred to in Section 42 (2) of the Act may be determined for 
the purposes of assessment to excess profits tax according to the preced- 
ing rule. 
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44. The following bodies are recognised by the Central Board of 
Revenue as associations of accountants for the purposes of clause (iii) 
of sub-section (2) of Section 61 of the Indian Income tax Act, 1922: — 

1. The Institute of Chartered Accountants in England and 

Wales; 

2. The Society of Accountants in Edinburgh ; 

3. The Institute of Accountants and Actuaries in Glasgow ; 

4. The Society of Accountants in Aberdeen ; 

6. The Institute of Chartered Accountants in Ireland ; 

6. The Society of Incorporated Accountants and Auditors, 

London. 

45. The following accountancy examinations are recognised by 
the Central Board of Revenue for the purpose of sub-clause (b) of 
clause (iv) of sub-section (2) of Section 61 of the Indian Income-tax 
Act, 1922 

1. Government Diploma in accountancy examination conduct- 

ed by the Accountancy Diploma Board, Bombay ; 

2. Diploma in commerce issued under the authority of the 

Provincial Governments in Madras, Bengal, Punjab and 

Delhi ; 

3. The first Examination conducted by the Central Government 

under the Auditor's Certificates Rules, 1932. 

4. Examinations conducted by the Association of Certified and 
Corporate Accountants, London. 

46. The following educational qualifications are prescribed by the 
Central Board of Revenue for the purposes of sub-clause (c) of clause 
(iv) of sub-section (2) of Section 61 of the Indian Income-tax Act, 
1922 

A degree in Commerce, Law, Economics or Banking including 
Higher Auditing conferred by any of the following Universities: — 

I. Indian Universities, — Any Indian University incorporated 
by any law for the time being in force. 

II. Rangoon University. 

III. English and Welsh Universities, — The Universities of Bir- 
mingham, Bristol, Cambridge, Durham, Leeds, Liverpool, London, 
Manchester, Oxford, Reading, Sheffield and Wales. 

IV. Scottish Universities, — The Universities of Aberdeen, Edin- 
burgh, Glasgow and St. Andrews. 

V. Irish Universities. — The Universities of Dublin (Trinity 
College) and the Queen’s University, Belfast. 



STATUTES. 


Definitionfl. 


EXCESS PROFITS DUTY ACT, 1919. 

(Act No. X op 1919). 

(Received the assent of the Oovernor-Oeneral on the 
20th Marchy 1919). 

An Act to impose a duty on excess profits arising out of certain 
businesses. 

Whereas it is expedient to impose a duty on excess profits arising 
out of certain businesses; it is hereby enacted as follows ; — 

Short title And 1. (1) This Act may be called the Excess Profits 

oommenoement. Duty Act, 1919. 

(2) It shall come into force on the Ist April, 1919. 

2. In this Act, unless there is anything repugnant 
in the subject or context, — 

“accounting period “ means the twelve months ending on the 31st 
March, 1919, or if the accounts of the business have been made up with- 
in the said twelve months for the purposes of the Indian Income-tax Act, 
1918, in respect of a year ending on any date other than the said 31st 
March, then the year ending on that other date ; 

business*' includes any trade, commerce or manufacture, or any 
adventure or concern in the nature of trade, commerce or manufacture; 

“ Chief Revenue-authority ’* means the Board of Revenue or the 
Financial Commissioner in provinces where those authorities exist, and 
in any other case such authority as the Local Government may declare 
to be the Chief Revenue-authority for the purposes of this Act; 

“ prescribed “ means prescribed by rules made under this Act. 

All expressions used or embodied by reference in this Act which 
are not hereinbefore defined shall have the Same meaning as is attribut- 
ed to them by the Indian Income-tax Act, 1918. 

3. This Act shall apply to every business (other than the businesses 
Applioation of specified in Schedule I) which is, during any part of 

Aot. the accounting period, either carried on in British 

India by any person or owned or carried on in any place in India by a 
person ordinarily resident in British India. 

4. Subject to the provisions of this Act, there shall, in respect of 
Imposition of ex- any business to which this Act applies, be charged, 

06 fla profits duty. levied and paid on the amount by which the profits 
in the accounting period exceed the standard profits, a duty (in this Act 
referred to as “ excess profits duty “) of an amount equal to fifty per 
cent, of that excess ; 
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Provided that the amount of the said duty shall not exceed such 
sum as would reduce the profits in the accounting period below thirty 
thousand rupees. 

5. The profits of a business in the accounting period shall, at 
Asoertainment of Option of the person by whom the excess profits 
profits iD the ao- duty in respect of that business is payable, be or be 
counting period. deemed to be,— 

(a) The taxable income as finally ascertained for the purposes 
of the Indian Income-tax Act, 1918, or 

(5) When the accounting period in respect of the business ends 
on any date other than the 31st March, 1919, and the accounts of the 
business are made up for an additional period ending on the said 31st 
March, a sum which bears the same proportion to the taxable income 
of the total period (such taxable income being ascertained as nearly as 
may be in accordance with the provisions of the said Act) as a period 
of one year bears to the total period. 

Explanation, — The profits in the accounting period shall, notwith- 
standing any composition in force for the purposes of the said Act, be 
actually ascertained in accordance with the provisions of that Act. 

6. (1) The standard profits of a business shall be 
Bt.na»d Btoflts. aB follows;— 

(a) an amount calculated at the rate of 10 per cent or at such 
rate not being less than 10 per cent as may be prescribed on the 
capital of the business as existing at the end of the accounting period, 
in which case the capital of the business shall, for the purposes of this 
Act, be ascertained in accordance with the provisions of Schedule II ; or 

(6) at the option of the person by whom excess profits duty in 
respect of the business is payable — 

(i) if the profits of the business have been assessed in the years 

1913 and 1914 for the purposes of the income-tax law then in force — 
the aggregate of half of the profits so assessed and half of the interest 
if any, received in those years on securities forming part of the assets 
of the business ; or 

(ii) ’if the profits of the business have been assessed for the 
said purposes in the years 1913 and 1914, and in two only of the three 
years 1916, 1916 and 1917 — the aggregate of one-fourth of the profits 
so assessed and one-fourth of the interest, if any, received in the same 
four years on securities forming part of the assets of the business ; or 

(iii) if the profits of the business have been assessed for the 
said purposes in all the five years 1913, 1914, 1916, 1916 and 1917 — 
the aggregate of one-fourth of the profits assessed in the years 1913 and 

1914 and in such two of the years 191.6, 1916 and 1917 as may be 
selected by the said person and one-fourth of the interest, if any, 
received in the same four years on securities forming part of the assets 
of the business : 

Provided that if the average capital employed in the business in 
the years adopted for the purpose of determining the standard profits is 
less or more than the capital so employed at the end of the accounting 
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period, there shall be made to or from the standard profits an addition 
or a deduction, as the case may be, which shall bear to the standard 
profits the same proportion, as such increase or decrease of capital bears 
to the average capital so employed in the years so adopted. 

Explanation . — For the purpose of ascertaining the average capital 
employed, the capital employed in the business in any year shall be 
deemed to be the capital so employed at the end of that year : 

Provided further that if the assessment in any of the said years 
was made in respect of a period of less than twelve months, that assess- 
ment shall, for the purpose of determining the standard profits, be pro- 
portionately increased. 

(2) If a composition for income-tax was in force in any of the 
years 1913, 1914, 1916, 1916 and 1917, such composition shall be 
deemed for the purposes of clause (b) of sub-section (1) to have been 
the assessment, and the profits shall be determined in accordance 
therewith : 

Provided that the person by whom excess profits duty in respect 
of the business is payable shall, notwithstanding any such composition, 
be entitled to have an assessment of the profits of ' the business made 
for the purpose of determining the standard profits, in the same way 
as the assessment would have been made if no such composition had 
been agreed upon. 

(3) Each of the years referred to in sub-sections (1) and (2) shall 
be deemed to be the twelve months commencing with the Ist of April 
in the year mentioned. 

(4) Notwithstanding anything contained in this section no in-* 
crease of capital made aher the Slst December, 1918, shall be taken 
into account in any case, and no such increase before that date shall 
be taken into account when it appears or to the extent to which it 
appears that the increase was made with intent to evade or has the 
effect of evading the payment of the excess profits duty. 

7. On the application (made in accordance with the provisions 
of clause (b) of sub-section (2) of Section (11)) of any 
tor^tcTma^e ^llow- P^^son chargeable with excess profits duty alleging 
auoes for epeciai that owing to any of the following circumstances, 
oiroumstanccB, namely i — 

(а) any change in the constitution of a partnership of which he 
is or was a member, 

(б) any postponement or suspension, as a consequence of the 
present war, of renewals or repairs, 

(c) any exceptional depreciation or obsolescence (including the 
cost of replacement during the accounting period), due to the present 
war, of assets employed in the business, 

{d) the provision, in connection with the requirements of the 
present war, of plant or machinery which will not be required for the 
purposes of the business after the termination of the war, 

(e) the fact that the assets of the business consist to any material 
extent of shares in a company the business of which is itself charge- 
able to excess profits duty, 



EXCESS PROFITS DUTY ACT, 1919 


296 


(/) the liability of any part of the profits of the business to 
excess profits duty in the United Kingdom, or 

(ff) any special circumstances connected with the nature of the 
business or the period for which any profits are ascertained or deter- 
mined, 

the provisions of this Act for the calculation of excess profits duty 
operate unfairly in his case, the Collector may make such allowances 
in calculating the amount of the duty as seem to him to be necessary 
to meet the special circumstances, provided that any such allowance 
shall not reduce the amount of duty payable under the provisions of 
the Act by more than 25 {5er cent, without the previous sanction of the 
Commissioner. 


8. (1) If any person who has applied under Section 7 is dissatis- 


Appeal to Chief 
Revenue Authority, 


fied with the decision of the Collector on his applica- 
tion, he may appeal to the Chief Revenue authority 
which shall, at the option of such person, either itself 


decide such appeal or refer it to a Board of Referees to be appointed by 
the Local Government. The Board shall hear and consider any appeal 
so referred and shall communicate its decision to the Chief Revenue 


authority. 


(2) The Chief Revenue authority and the Board shall be entitled to 
take into account any of the circumstances specified in Section 7, and 
to modify the decision of the Collector with reference thereto in such 


way and to such extent as they may consider just and equitable. 

(3) Every Board of Referees appointed under this section shall 
consist of three or, in cases which the Local Government considers to 


be of difficulty or importance, of four persons. When the Board con- 
sists of four persons, the Local Government shall appoint one of the 
members to be Chairman. In any case at least two members of the 
Board shall be persons rot in the service of Government and having 
in the opinion of the Local Government adequate business experience. 

(4) In cases of a difference of opinion between the members of the 
Board, the opinion of the majority shall prevail. When the Board con- 
sists of four members and the members are equally divided in opinion, 
the Chairman shall have a second or casting vote. 

(6) The decision of the Chief Revenue authority on any appeal 
under this section or of the Board where an appeal is referred to it 
shall, notwithstanding any other provision of this Act, be final, and 
shall be deemed to be the basis of assessment in the particular case. 


9. (1) The Governor-General in Council may, on the application 
Power of Gover. made before the 30th June, 1919, of any person 
nor-Generai In alleging that owing to special circumstances to be 
w?tir° har^hip ®t®ted in the application the provisions of this Act for 
oase of a ciasB of the calculation of excess profits duty would operate 
bueineBB. Unfairly in the case of any class of business in which 

such person is engaged, refer such application for the report of a Board 
of Special Referees to be appointed in this behalf by the Governor- 
General in Council. 
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(2) Every Board appointed under this section shall consist of four 
persons, of whom at least two shall be persons not in the service of 
Government, The Governor-General in Council shall appoint one 
member to be Chairman. 

(3) On receipt of the report of the Board, the Governor-General 
in Council shall consider the same and pass thereon such orders as he 
thinks fit. Any such order may vary the basis or method of assessment 
in respect of the class of business so reported on, and any variations so 
made shall be deemed to be modifications of this Act in respect 
of the matters to which they relate, and this Act shall apply 
accordingly. 


10. Every liquidator of a company which is being wound up at 
the commencement of this Act or is wound up after 
the commencement of this Act and which is charge- 
able to excess profits duty shall before the Slst May, 
1919, or within two months of the commencement 
up, as the case may be, give notice of the fact to the 


Notioo to be given 
by liquidator that 
excess profits have 
been made 


of the winding 
Collector. 


II. (1) The Collector may, for the purposes of this Act, require 
any person whom he believes to be engaged in any 
pu^posea^oi the Act! busiuess to which this Act applies, or to have been so 
engaged during the accounting period or in the year 
ending on the 31st March, 1912, or on the Slst March in any year 
thereafter, to furnish him within two months after service upon him 
of a notice to that effect with such particulars in connection with the 
business as the Collector may require, 

(2) ' At the time of furnishing such particulars such person shall — 

(а) state the method which he desires to be adopted for the pur- 
pose of — 

(i) ascertaining the profits of the business in the accounting 
period under Section 6, and 

(ii) determining the standard profits under Section 6, and 

(б) make any application which he desires to make under Sec- 
tion 7 for an allowance in the calculation of the amount of the excess 
profits duty. 

(3) Where any person fails, without reasonable cause or excuse, to 
comply with the provisions of clause (a) of sub section (2), the Collector 
shall proceed to ascertain the profits of the accounting period and to 
determine the standard profits by such method provided in this Act as 
he thinks fit. 


12. If a person fails, without reasonable cause or excuse, to give 
p to the Collector in due time any notice required by 

Section 10 or to furnish any particulars referred to 
in Section 11, he shall on conviction by a Magistrate be punishable 
with fine which may extend to thirty rupees for every day during which 
the default continues. 
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13. The ^oant of excess profits duty to be paid in respeot of 

^any business shall be assessed by the Golleotor, who 
fiBdSBraen . may in any case where he thinks fit allow the duty 

to be paid in instalments of such amounts payable at such times as he 
may direct. 

14. The duty may be assessed on any person for the time being 

owning or carrying on the business whether as agent 
be ftBaeased'*^^^ owner or otherwise or, where the business 

has ceased during the accounting period, on the per- 
son who owned or so carried on the business immediately before the 
time at which the business ceased, and where there has been a change 
of ownership of the business during the accounting period, the 
Collector shall make the assessment in the prescribed manner. 

15. The provisions of Sections 20, 21, 22, 23, 24, 26, 27, and 
Application of Chapters IV and V and of Sections 42, 46, 46, 

pcoviaiona of Act 47 and 49 to 52 of the Indian Income-tax Act, 
viiofi9i8. 1918, shall apply, with such modifications, if any, 

as may be prescribed, as if the said provisions referred to excess profits 
duty instead of to income-tax, and every officer or authority exercising 
powers under the said provisions may exercise the like powers under 
this Act in regard to excess profits duty as he or it exercises in regard 
to income-tax under the said Act : 

Provided that references in the said provisions to the assessee shall 
be construed as references to a person by whom excess profits duty is 
payable, 

16. Notwithstanding anything contained in the Indian Income- 

, ^ tax Act, 1918, or in any Act repealed thereby, all in- 

Inoome-tax papera . \ • -i • i. ^ ^ r j 

to be available for formation contained in any statement or return made 
the purpoaes of thia or furnished under the provisions of any of the said 
Acts or obtained or collected for the purposes of any 
such Act may be used for the purposes of this Act. 


17. (1) A person shall not for the purposes of avoiding payment 

Prohibition of excess profits duty enter into a fictitious or artifi- 
and penalty for cial transaction or carry out any fictitious or artifi- 
tioiis*^'^^ trftnaao- operation, and if he had entered into any such 

transaction or carried out any such operation before 
the commencement of this Act, shall inform the Collector of the nature 
of the transaction or operation. 

Explanation , — For the purposes of this section an artificial trans- 
action or operation includes every device of whatever nature adopted 
for the purposes of presenting the accounts of a business in a mislead- 
ing form or manner with intent to evade or having the effect of evading 
any obligation imposed by this Act. 

(2) If any person acts in contravention of, or fails, without reason- 
able cause or excuse, to comply with the provisions of sub-section (1), 
he shall on conviction by a Magistrate be punishable with fine which 
may extend to one thousand rupees. 

94 
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18. (1) The Governor-General in Council may, by notification 
Powor to make in the Gazette of India, make rule? for carrying into 

effect the provieions of this Act. 

(2) In particular and without prejudice to the generality of the 
foregoing power, such rules may provide for — 

(a) the rate to be allowed in respect of any business or class of 
business for the purpose of clause (a) of sub-section (1) of Section 6; 

' (6) the procedure to be followed by Boards of Eeferees appoint* 

ed under this Act ; 

(c) the basis and method of assessment when there has been a 
change of ownership during any period which can be selected for the 
purpose of determining standard profits, or during any subsequent 
period prior to the commencement of this Act ; and 

(d) the adaptation to excess profits duty of any of the provisions 
of the Indian Income-tax Act, 1918, which are made applicable to that 
duty by Section 15. 

(3) All rules made under this section shall have effect as if enacted 
in this Act. 

19. Where the profits of any business in the accounting period 
Ezoeflfl profits duty are chargeable to excess profits duty under the pro- 

aUMn^eiy “ohirge- ▼‘sions ot this Act and to Buper-tax under the pro- 
able. sions of the Super-tax Act, 1917, then — 

(1) if the amount chargeable as excess profits duty 
exceeds that chargeable as super-tax, excess profits duty shall alone be 
charged, and 

(2) if the amount chargeable as super-tax exceeds that chargeable 
as excess profits duty, super-tax shall alone be charged, 

and the provisions of this Act and the Super-tax Act, 1917, shall be 
construed accordingly. 

20. The amount of excess profits duty paid in respect of any 
Exoees profitB duty business shall be allowed as a deduction at the ad- 

an allowance for the justment made in the year ending on the Slst March, 
purpoMB of Aot VII 1920, ia respect of the profits of that businesB for the 
purposes of Section 19 of the Indian Income-tax 

Act, 1918 : 

Provided that, if the amount of excess profits duty payable has not 
been ascertained at the time when the said adjustment is made, the 
amount by which the income-tax would have been reduced if effect had 
been given to the deduction shall be deducted from the amount payable 
for excess profits duty. 

SCHEDULE I. 

Excepted Businesses. 

(See Section 3.) 

1. Any business the income from which is agricultural income. 

2. Offices or employments. 

8. Any profession the profits of which are dependent mainly on 
the personal qualifications of the person by whom the profession 



EXCESS PROFITS DUTY ACT, W19 


200 


is carried on, and in which no capital expenditure in required or only 
capital expenditure of an amount which is small when compared with 
the profits which the person carrying on the profession makes ; 

Provided that the business 6t any person taking commissions in 
respect of any transactions or services rendered, or any agent of any 
description (not being a whole-time officer or servant of the business 
or a commercial traveller, or an agent whose remuneration consists 
wholly of a fixed and definite sum not dependent on the amount of 
business done or any other contingency) shall not be included in this 
exception. 

4. Any business which is liable to pay in respect of the account- 
ing period excess profits duty in the United Kingdom. 

6. Any business of which the profits in the accounting period do 
not exceed thirty thousand rupees. 

SCHEDULE II. 

Asobrtainment of Capital. 

(See Section 6.) 

1. The amount of the capital of a business shall, so far as it does 
not consist of money, be taken to be — 

(а) so far as it consists of assets acquired by purchase, the price at 
which these assets were acquired, subject to any proper deduction for 
depreciation or for unpaid purchase money, 

(б) so far as it consists of assets being debts due to the business, 
the nominal amount of those debts subject to any reduction which has 
been allowed or is allowable in respect of those debts under the Indian 
Income-tax Act, 1918, and 

(c) so far as it consists of any other assets which have not been 
acquired by purchase, the value of the assets at the time when they 
became assets of the business, subject to any proper deduction for 
depreciation : 

Provided that nothing in this provision shall prevent accumulated 
profits (other than those made in the accounting period) employed in 
the business being treated as capital. 

2. Any borrowed money or trade debts shall be deducted in 
computing the amount of capital for the purposes of this Act. 

3. Where any asset has been paid for otherwise than in cash, the 
cost price of that asset shall be taken to be the value of the consideration 
at the time the asset was acquired, but where the business has been 
converted into a company and more than two-thirds of the shares in 
the company are held by the person who was the owner of the business 
no value shall be attached to those shares, so far as they are represent- 
ed by goodwill or otherwise than by material assets of the company, 
unless the Collector in special circumstances otherwise directs. Patents 
and secret processes shall be deemed to be material assets. 
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Act No. XLIl of 1940. 

(Received the assent of the Oovernor-Oeneral 
on 3rd December 1940). 

An Act to amend the Excess Profits Tax Act, 1940. 

Whereas it is expedient to amend the Excess Profits Tax Act, 
1940, for the purposes hereinafter appearing; 

It is hereby enacted as follows : — 

1. (1) This Act may be called the 'Excess Profits Tax (Amend- 

Short title, oom- ^ct, 1940. ... 

menoemont and (2) It shall come into force at once; but its^provi- 
effeoti. eions shall be deemed to have taken effect on the day 

on which the Excess Profits Tax Act, 1940, came into force. 

2. In clause (21) of Section 2 of the Excess Profits Tax Act, 
Amendment of 1940 (hereinafter referred to as the said Act), for sub- 

Beotion 2. Act XV clause (b) the following sub-clauses shall be'substi- 
tuted, namely : — 

** in relation to a business carried on by a partnership of which 
one or more of the partners is a body corporate (other than a company 
the directors whereof have a controlling interest therein), such a rate 
per cent, as is equivalent to — 

(i) eight per cent per annum on so much of the average amount 
of the capital employed in the business during the chargeable account- 
ing period as represents the share of any such body corporate, and 

(ii) ten per cent, per annum on the remainder of that amount ; 
(c) in relation to a business to which neither sub-clause (a) nor 

sub-clause (6) applies, ten per cent, per annum 

3. In sub-section (3) of Section 6 of the said Act, after the word 
Amendment of ^nd figure “ Section 13 ” the following words shall 

Beotion 6, Aot XV be inserted, namely : — 

“ or within the extended period allowed by the 
Excess Profits Tax Ofl&cer under the proviso to that sub-section ** 

and to the sub-section the following provipo shall be added, 
namely : — 

“ Provided further that a determination on an application under 
this sub-section — 

(а) shall have effect with respect to all subsequent chargeable 
accounting periods ; 

(б) shall exclude any further application under this sub- 
section. 

Amendment of Section 8 of the said Act, — 

0, Aot XV (a) in sub-section (3), after the words “ incom- 

of 1940. puting the capital employed in the business after the 
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change,” and in snb-section ( 4 ), after the words ” in computing the 
capital employed in the resulting business” the following words shall 
be inserted, namely : — 

”and in considering, for the purposes of computing the profits 
of, and the capital employed during, any chargeable accounting period, 
whether any and, if so, what deductions are to be made in respect of 
depreciation of buildings, plant and machinery,”; 

(b) in sub-section ( 6 ), the words ” subject to any necessary 
modifications ” shall be omitted ; 

(c) in sub-section (6), the words “ subject, however, to such 
modifications (including modifications as respects the computation of 
capital) as he may consider just ” shall be omitted ; 

(d) after sub-section (7) the following sub-section shall be added, 
namely : — 

“(8) Where— 

(a) a business is, by virtue of sub-section (2) or sub-section (3), 
deemed not to have been niscontinued ; or 

(b) a business is, by virtue of sub-section (4), to be treated as if 
it had been in existence throughout the period during which there was 
in existence any other business ; or 

(c) a business is, by virtue of sub-section (5), to be treated as a 
continuatioil of another business ; or 

(d) any person who is carrying on a business' after a transfer is 
treated, by virtue of sub-section (6), as having carried on the business 
as from a date before the transfer, 

the provisions of this Act relating to the computation of profits 
and capital for the purposes of excess profits tax shall, both as respects 
the standard period and any chargeable accounting period, have effect 
subject to such modifications, if any, as the Excess Profits Tax Officer 
may think just, and the Excess Profits Tax Officer may make such 
alterations in the periods which would otherwise be the chargeable 
accounting periods of the business as he thinks proper : 

Provided that if the Excess Profits Tax Officer makes any such 
modifications and the person carrying on the business is dissatisfied with 
the modifications so made, or if the person carrying on the business is 
dissatisfied with the refusal of the Excess Profits Tax Officer to make 
any such modifications, he may, at any time before the expiry of forty- 
five days from the date on which the order of the Excess Profits Tax 
Officer is communicated to him, appeal to the Board of Referees through 
the Excess Profits Tax Act Officer 

Amendment of 5. After sub-section (1) of Section 9 of the said 

Section 9. Act XV Act the following sub-section shall be inserted 
namely : — 

” (lA) Where— 

(а) any debt is owing to any company by another company ; and 

(б) one of those companies is a subsidiary of the other, or both are 
subsidiaries of a third company ; and 

(c) no interest is payable in respect of the debt, but the circum- 
stances in which the debt came into existence or is allowed to 
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continue to exist are such that the debt represents in substance capital 
employed in the business of the debtor company, 

the capital of both companies shall be computed as if the debt did 
not exist 

6. In sub-section (2) of Section 12 of the said Act, — 

Amendment of words to the extent that such profits 

Section 12, Act XV arose in the said country ” the words ‘*to the extent 
to which such profits are liable to excess profits tax 
under this Act’’ shall be substituted; 

(6) in the proviso, for the words ‘‘ chargeable accounting period ”, 
where those words occur for the second time, the following shall be 
substituted, namely : — 

” previous year (as determined for that business for the purposes of 
the Indian Income tax Act, 1922) 

Ameudmenfc of ^'or the second proviso to sub-section (1) of 

section 17, Act XV Section 17 of the said Act the following shall be sub- 
stituted, namely : — 

‘'Provided further that no appeal shall lie under this section against 
any apportionment made by the Excess Profits Tax Officer under the 
proviso to sub-section (6) of Section 8, against any modifications made 
by the Excess Profits Tax Officer under suhnsection (8) of Section 8, 
against any decisioh of the Excess Profits Tax Officer under Rule 11 of 
the First Schedule, or against any decision of the Board of Referees or 
the Central Board of Revenue 

Amendment of 8. In Section 26 of the said Act, — 

Section 26, Act XV (a) in sub-section (1) and in sub-section (3), 

after the word “ If ” the following words shall be 
inserted, namely : — 

” on an application made to it through the Excess Profits Tax 
Officer 

(b) to sub-section (1) the following proviso shall be added, 
namely : — 

“ Provided further that a determination on an application under 
this sub-section — 

(а) shall have effect with respect to all subsequent chargeable ac- 
counting periods; 

(б) shall exclude any further application under this sub-section 

(c) after sub-section (3) the following sub-section shall be added, 

namely : — 

“ (4) An application to the Central Board of Revenue under this 
section shall be presented to the Excess Profits Tax Officer before the 
expiry of the period specified in the notice issued under sub-section (1) 
of Section 13 or of the extended period allowed by the Excess Profits 
Tax Officer under the proviso to that sub-section, but in the case of 
an application under sub-section (1) of this section, if the person carry- 
ing on the business has made or is making an application under sub- 
section (3) of Section 6, the application shall be presented to the 
Excess Profits Tax Officer before the expiry of forty-five days from the 
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date on ^bich the order of the Board of Referees disposing of the 
application under sub-section (3) of Section 6 is communicated to the 
person who has made that application 


Amendment 
Schedule I, 
XV of 1940. 


of 

Act 


, 9. In Schedule 1 to the said Act, — 

(a) in rule 1, in the first proviso; after the word 
“Provided” the word “further ” shall be inserted, 
and before that proviso, as so amended, the follow- 
ing proviso shall be inserted, namely : 

“ Provided that any sums excluded under the proviso to clause (iii) 
of sub-section (2) or clause (a) of sub-section (4) of that section from 
the allowances made in computing the [i."ofits of the business for the 
purposes of income-tax shall, if paid, be included in those allowances 
when computing the profits of the business for the purposes of excess 
profits tax : ” ; 

(d) in rule 4, — 

(i) in sub-rule (1) after the brackets and figure “ (2) ” the 
brackets, figure and letter “ (2A) ” shall be inserted ; 

(ii) after sub-rule (2) the following sub-rule shall be inserted, 
namely : — 

“(2 A) In the case of a business part of which consists in banking, 
insurance or dealing in investments, not being a business to which 
sub-rule (2) of this rule applies, the profits shall include all income 
received from investments held for the purposes of that part of the 
business, being income to which the persons carrying on the business 
are beneficially entitled.” ; 

(iii) in sub-rule (3), after the brackets and figure “(2) ” the word, 
brackets, figure and letter “ or (2A) ” shall be inserted ; 

(c) in rule 7, — 

(i) for sub-rule (1) the following sub-rule shall be substituted, 


namely ; — 

“ (1) In the case of a business carried on, in any accounting period 
which constitutes or includes a chargeable accounting period, by a 
company the directors whereof have throughout that accounting period 
a controlling interest therein — 

(а) in computing the profits for that accounting period ; and 

(б) if the standard profits of the business are computed by refer- 
ence to the profits of a standard period, also in computing, in relation 
to any such chargeable accounting period, the profits for the standard 
period, 

no deduction shall be made in respect of director’s remuneration.”; 


(ii) in sub-rule (2), for the words ” In this rule ” the wordSf 
brackets and figure “ In sub-rule (1) of this rule ” shall be substituted ; 

(iii) after sub-rule (2) the following sub-rule shall be added, 
namely : — 

” (3) If, in the case of a business carried on by a company in 
any accounting period which constitutes or includes a chargeable 
accounting period, the directors of the company — 

(a) have during any part of that accounting period, or 
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(b) had during the whole or any part of any previous accounting 
period which includes the whole or any part of any chargeable account- 
ing period or ihe whole or any part of the standard period (if any), 

a controlling interest therein, and the case is not one to which 
sub-rule (1) of this rule applies, then, except in so far as the Central 
Board of Revenue otherwise directs, no deduction shall be made in 
respect of directors’s remuneration either in computing the profits for 
the first mentioned accounting period or in computing in relation to 
any chargeable accounting period wholly or partly included in that 
accounting period, the profits of the standard period (if any).”; 

(d) after rule 10, the following rule shall be added, namely : — 

“ 11. Where in respect of any accounting period a deduction would 
apart from the provisions of this rule, be allowable in computing pro- 
fits, and, in the opinion of the Excess Profits Tax Officer, the deduction 
does not represent a sum reasonably and properly attributable to that 
accounting period, only such part of the deduction shall be allowable 
as a deduction for that period as appears to the Excess Profits Tax 
Officer to' be reasonably and properly attributable to that period and 
any balance of the deduction shall be treated as attributable to such 
other accounting period or periods (whether or not they include, or fall 
wholly or partly within, the standard period, if any, or any chargeable 
accounting period) as the Excess Profits Tax Officer thinks proper. 

Any person who is dissatisfied with a determination of the Excess 
Profits Tax Officer under this rule may, at any time before the expiry 
of forty-five days from the date on which such determination is com- 
municated to him, appeal to the Board of Referees through the Excess 
Profits Tax Officer.” 


Amendmont of 
Bohedule 11, Aot XV 
of 1940. 

” and to 
assets as are 
income-tax ” ; 


10. In Schedule II to the said Act, — 
(a) in sub-rule (2) of rule 1, after 
“ written down value ” 
inserted, namely ; — 
such other deductions in 
allowable in computing 


the words 
the following words shall be 

respect of reduced values of 
profits for the purposes of 


(h) at the end of sub-rule (1) of rule 2 the following shall be 
inserted, namely : — 

” The debts to be deducted under this sub rule shall include any 
such sums in respect of accruing liabilities as are allowable as a deduc- 
tion in computing profits for the purposes of excess profits tax or 
would have been so allowable if the period for which the amount of 
capital is being computed had been a chargeable accounting period ; and 
the said sums shall be deducted notwithstanding that they have not 
become payable 

(c) after rule 6 the following rule shall be added, namely : — 

“ 7. (1) If— 

(a) the Central Board of Revenue is satisfied, as respects any 
assets of any business the standard profits of which are computed by 
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reference to the profits of a standard period, that daring that period or 
any part thereof those assets were inherently unprodaotive, and 

(6) an application that this rule shall have effect is made through 
the Excess Profits Tax Officer to the Central Board of Bevenue by the 
person carrying on the business, 

then, in computing the average amount of the capital employed 
in the business in the standard period and in all chargeable accounting 
periods, those assets, and any other assets of the : business, shall be 
treated as not having been assets thereof during any part of the period 
during which, in the opinion of the Central Board of Bevenue, they 
were inherently unproductive : 

Provided that in the case of a business the standard profits of 
which depend directly or indirectly upon a direction of the Board of 
Beferees under sub-section (3) of Section 6, or of the Central Board of 
Bevenue under sub-section (1) of Section 26 of this Act the provisions 
of this rule shall have effect to such extent only as the Central Board 
of Bevenue thinks proper : 

Provided further that an application to the Central Board of 
Bevenue under this rule shall be presented to the Excess Profits Tax 
Officer before the expiry of the period specified in the notice issued 
under sub-section (1) of Section 13 of this Act or of the extended 
period allowed by the Excess Profits Tax Officer under the proviso to 
that sub-section. 

(2) Where sub-rule (1) of this rule has effect on the application of 
the person carrying on any business, any computation of , capital of the 
business made before the making of the application, and any assess- 
ment affected by that computation shall be revised accordingly.** 


EXCESS PROFITS TAX (AMENDMENT) ACT, 1941. 

(Act No. XI op 1941). 

(Received the assent of the Governor- General on filst March 1941). 
An Act further to amend the Excess Profits Tax Act, Iff 40. 

Whereas it is expedient farther to amend the Excess Profits Tax 
Act, 1940, for the purposes hereinafter appearing : 

It is hereby enacted as follows : — 

1. This Act may be called the Excess Profits 
Short title. (Amendment) Act, 1941. 

Amendment of Section 2 of the Excess Profits Tax Act, 

Section 3, Act XV 1940 (hereinafter referred to as the said Act), after 
clause (16) the following clause shall be inserted, 

namely : — 

* (16A) ordinary share capital ” has the meaning assigned to that 
expression in sub-section (8) of Section 9; *. 

El— 26 
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Amendment of Section 4 of the said Act shall be re-numbered 

Beofclon 4. Aot XV as sub-section (1) of that section, and to the section 
as sore-numbered the following sub-section shall be 

added, namely : — 

“ (2) Where a chargeable accounting period falls partly before and 
partly after the end of March, 1941, the foregoing provisions of this 
section shall apply as if so much of that chargeable accounting period 
as falls before, and so much of that chargeable accounting period as 
falls after, the said end of March were each a separate chargeable 
accounting period, and as if the excess of profits of that separate charge- 
able accounting period were an apportioned part of the excess of profits 
arising in the whole period ; and any apportionment required to be 
made by this sub-section shall be made by reference to the number of 
months or fractions of months in each of the parts of the whole charge- 
able accounting period 

4 . To Section 7 of the said Act the following provisoes shall be 
Amendment of added, namely \ 

Beotion 7, Aot XV “ Provided that a deficiency of profits occurring 

in a chargeable accounting period beginning on or 
after the Ist day of April, 1941, shall first be applied so as to reduce 
profits chargeable to tax arising in another chargeable accounting period 
beginning on or after the said let day of April, and a deficiency of 
profits occurring in a chargeable accounting period ending on or before 
the 31st day of March, 1941, shall first be applied so as to reduce profits 
chargeable to tax arising in another chargeable accounting period end- 
ing on or before the said 31st day of March ; and where owing to an 
insufficiency of profits for chargeable accounting periods ending on or 
before the said Slst day of March, or, as the case may be, beginning on 
or after the said Ist day of April, the whole or any part of the deficiency 
is applied otherwise than as aforesaid, — 

(a) the application shall be treated as provisional only ; and 

(b) if it thereafter appears that there is no longer such an in- 
sufficiency as aforesaid, such adjustment shall be made as the Central 
Board of Revenue may by written order direct : 

Provided further that where a chargeable accounting period falls 
partly before and partly after the end of March, 1941, the provisions 
of the preceding proviso shall apply as if so much of the chargeable 
accounting period as falls before, and so much of the chargeable account- 
ing period as falls after, the said end of March, were each a separate 
chargeable accounting period, and as if the deficiency of profits of that 
separate chargeable accounting period were an apportioned part of the 
deficiency of profits occurring in the whole period ; and any apportion- 
ment required to be made by this proviso shall be made by reference to 
the number of months or fractions of months in each of the parts of 
the whole chargeable accounting period.” 

Amendment oi sub-section (1) of Section 17 of the said Act, — 

Beetion 17, Aot XV (a) in the first proviso, for the words “first proviso” 
the words “ second proviso ” shall be substitated j 
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(b) in the second proviso, for the word “*modifioationB ’’ the fol- 
lowing words shall be substituted, namely : — 

" refusal to make modifications or against any modifications 
6. In the first proviso to rule 1 of the First Schedule to the said 

Amenament ot Words “ Provided that any sums ” the 

Bale 1, First Sohe- brackets and words “ (other than any interest paid by 
dale, Aot XV of a firm to a partner of the firm) ” shall be inserted and 
shall be deemed always to have been inserted. 


EXCESS PROFITS TAX (SECOND AMENDMENT) 

ACT, 1941. 

[Received the assent of the Governor-Oeneral 
on the 26th November 1941.) 

ACT NO. XXIV OF 1941. 

An Act further to amend the Excess Profits Tax Act, 1940. 

Whereas it is expedient further to amend the Excess Profits Tax 
Act, 1940, for the purposes hereinafter appearing ; 

It is hereby enacted as follows : — 

Short title and 1. (1) This Act may be called the Excess Profits 

oommencement. Tax (Second Amendment) Act, 1941. 

(2) It shall come into force at once; but effect shall not be given 
to the amendment hereby made in the Excess Profits Tax Act, 1940, 
by Section 3 in the making of any assessment under that Act in respect 
of any chargeable accounting period which is a “ previous year ” for an 
assessment under the Indian Income-tax Aot, 1922, for any year before 
the year ending on the 31st day of March, 1943. 

2. In sub-section (2) of Section 4 of the Excess Profits Tax Act, 

Amendment of 1940 (hereinafter referred to as the said Act), for the 
Seotion 4, Aot XV Words beginning with “and as if the excess of profits " 
ef 1940. and ending with “ the whole chargeable accounting 

period ” the following shall be substituted, namely : — 

“ and as if the excess of profits of that separate chargeable account- 
ing period were an apportioned part of the excess of profits arising in 
the whole period determined in accordance with the provisions of 
Section 7 A “. 

Amendment ef 3. In Section 5 of the said Aot, after the second 
Beotion 5, Aot XV proviso the following proviso shall be added, 
of iMO. namely : — 

“Provided further that this Aot shall not apply to any business the 
whole of the profits of which accrue or arise in an Indian State ; and 
where the profits of a part of a business accrue or arise in an Indian 
State, such part shall, for the purposes of this provision, be deemed to 
be a separate business the whole of the profits of which accrue or arise 
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in an Indian State, and the other part of the business shall, for all the 
purposes of this Act, be deemed to be a separate business.” 

Insertion of new After Section 7 of the said Act the following 

Seotion 7A in Act section shall be inserted, namely : — 

XV of 1940. 


“ 7A. (i) In the case of a chargeable accounting period such as is 
referred to in sub-section (^) of Section 4, the excess 
of profits of each of the separate chargeable account- 
ing periods into which the whole chargeable period is 
deemed to be divided for the purposes of that sub- 
section, shall be determined in accordance with the 
provisions of sub-sections ( 2 )^ ( 3 ) and (4), and in those 


Bpeoial provision 
for chargeable ac- 
counting period 
falling partly be- 
fore and partly 
after the end of 
March, 1941. 

sub-sections — 


(a) references to the whole period, the first part of the period, 
and the second part of the period shall be construed, respectively, as 
references to the whole of the chargeable accounting period deemed to 
be divided, so much thereof as falls before the end of March, 1941, and 
so much thereof as falls after the said end of March ; 

(i) ” excess profits” means the amount by which the profits for 
any period exceed the standard profits for that period. 

(^) The profits or loss of, and the standard profits for, the whole 
period shall be computed first on the basis that rule 6A of the First 
Schedule and rule 2A of the Second Schedule do not apply to the period, 
and secondly on the basis that the said rules do apply to the period, 
and it shall then be ascertained, on each basis, whether there are excess 
profits or a deficiency of profits for the whole period, and, if so, what 
is the amount thereof. 

( 3 ) There shall be deemed to be for the first part of the period 
excess profits or a deficiency of profits, as the case may be, equal to an 
apportioned part of the excess profits or deficiency of profits ascertain- 
ed under sub-section (;^) on the first basis mentioned therein, and there 
shall be deemed to be for the second part of the period excess profits or 
a deficiency of profits, as the case may be, equal to an apportioned 
part of the excess profits or deficiency of profits ascertained 
under sub-section (2) on the second basis mentioned therein ; 
and, for the purpose of giving relief for deficiencies of profits under 
Seotion 7, the first part of the period and the second part of the period 
shall each be treated as if it were a separate chargeable accounting 
period. 

(4) Any apportionment required to be made by sub-section { 3 ) shall 
be made by reference to the number of months and fractions of months 
in each of the parts of the whole period.” 


SabstUution of 
new*8eotlon for Seo- 
Uon 10, Aot XV of 
IMO. 


5. For Section 10 of the said Act the following 
section shall be substituted, namely : — 


” 10. ( 1 ) In computing profits for the purposes of this Act no 
Actifioiai trans- deduction shall be made in respect of any transaction 
^ or operation of any nature if and so far as it appears 



E, P. TAX (SECOND AMENDMENT) ACT, 1941 


309 


that the transaction or operation has artificially reduced or would 
artificially reduce the profits. 

(S) If the Excess Profits Tax Officer is satisfied that any person 
has entered into or carried out any transaction or operation by which 
the profits have been or would be artificially reduced, he may, with the 
previous approval of the Inspecting Assistant Commissioner, direct 
that such person shall pay, in addition to any excess profits tax for 
which he is or, but for such transaction or operation, would be liable, 
a penalty not exceeding the tax evaded or sought to be evaded.*’ 


Insertion of new 
Beotion lOA in Aot 
XV of 1940. 


6 . After Section 10 of the said Act the following 
section shall be inserted, namely: — 


“ lOA. (i) Where the Excess Profits Tax Officer is of opinion that 
Transactions de- main purpose for which any transaction Or trauB- 

signed to avoid or actions was or Were effected [whether before or 
reduce liability to passing of the Excess Profits Tax (Second 

excess pro IS ax. Amendment) Act, 1941] was the avoidance or re- 
duction of liability to excess profits tax, he may, with the previous 
approval of the Inspecting Assistant Commissioner, make such adjust- 
ments as respects liability to excess profits tax as he considers appro- 
priate so as to counteract the avoidance or reduction of liability to 
excess profits tax which would otherwise be effected by the transaction 
or transactions ; 

(2) Without prejudice to the generality of the powers conferred by 
sub-section (1), the powers conferred thereby extend — 

(а) to the charging with excess profits tax of persons who but 
for the adjustments would not be chargeable with any tax or would 
not be chargeable to the same extent ; 

(б) to the charging of a greater amount of tax than would be 
chargeable but for the adjustments. 

(5) Any person aggrieved by a decision of the Excess Profits Tax 
Officer under this section may appeal in the prescribed time and manner 
to the Appellate Tribunal. ” 


Amendment of 
Seotion 26, Aot XV 
of 1940. 


7. In sub-section (3) of Section 26 of the said Act, 
after clause (c) the following word and clause shall 
be inserted, namely : — 


(d) in the case of any business which includes the winning of 
any mineral (including mineral oil) the winning of which is of ex- 
ceptional importance for the prosecution of the present war, an increase 
in the output of the mineral which was essential in the national interest 
and which has had the effect of shortening the period during which but 
for such increased wartime output the source of the mineral might 
have been expected to be exhausted ; 


Amendment o£ 8. In Schedule I to the said Act,— 

Schedule I. Aot XV (a) after rules the following rale shall be in« 

ot 19*0" serted, namely : — 
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*6A. (1) In computing for any chargeable accounting period 
ending after the end of March, 1941, and in relation thereto for the 
standard period, if any, the profits of a business other than a business 
to which sub-rule (2) of rule 4 of this Schedule applies, or the profits 
of a part of a business other than a part of a business to which sub- 
rule (2A) of the said rule applies, no deduction shall be made in respect 
of interest on borrowed money or in respect of any other consider- 
ation given for the use of borrowed money : 

Provided that, as respects any such chargeable accounting period 
which commences before the said end of March, the application of this 
rule shall be subject to the provisions of Section 7A of this Act : 

Provided further that this rule shall not apply to the computation 
of profits of any busiaesa for any chargeable accounting period the 
standard profits for which are ascertained by reference to the minimum 
amount specified in sub-section (4) of Section 6 of this Act : 

Provided further that where a direction has been given by a Board 
of Referees under sub-section (3) of Section 6, or by the Central Board 
of Revenue under sub-section (1) of Section 26 of this Act, that the 
standard profits shall be computed as if the profits during the standard 
period were such greater amount as it thinks just, such amount shall be 
increased by the amount of the interest on or other consideration for 
the borrowed money during the standard period. 

(2) In this rule and in rule 2A of the Second Schedule “ borrowed 
money means borrowed money which, apart from the provisions of 
the said rule 2A, would have been deductible in computing capital. * ; 

(6) after rule 11 the following rule shall be added, namely : — 

“ 12. (1) In computing the profits of any chargeable accounting 
period no deduction shall be allowed in respect of expenses in excess 
of the amount which the Excess Profits Tax OflBcer considers reasonable 
and necessary having regard to the requirements of the business and, 
in the case of directors ’ fees or other payments for services, to the 
actual services rendered by the person concerned : 

Provided that no disallowance under this rule shall be made by 
the Excess Profits Tax Officer unless he has obtained the prior authority 
of the Commissioner of Excess Profits Tax. 

(2) Any person who is dissatisfied with the decision of the Excess 
Profits Tax Officer under this rule may appeal iu the prescribed time 
and manner to the Appellate Tribunal. 

Amenament ot 1° Schedule II to the said Act,— 

Schedule 11 . Act (a) after rule 2 the following rule shall be insert- 

XV of 1940 . namely : — 

‘^2A. In computing for any chargeable accounting period ending 
after the end of March, 1941, and in relation thereto for the standard 
period, if any, the average capital of a business other than a business to 
which sub-rule (^) of rule 4 of the First Schedule applies, or the average 
capital of a part of a business other than a part of a business to which 
aab-rule (^A) of the said rule applies, no deduction shall be made in 
respect of borrowed money : 
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Provided that, as respects any suoh chargeable accounting period 
which commences before the said end of March, the application of this 
rule shall be subject to the provisions of Section 7A of this Act: 

Provided further that the same deduction shall be made in respect 
of accruing liabilities for interest as would have been made if this rule 
had not been enacted ; 

(b) in rule 6, for the words “ second proviso ” the words second 
or third proviso ” shall be substituted. 


INCOME-TAX AND EXCESS PROFITS TAX (EMERGENCY) ORDINANCE 

1942. 

ORDINANCE NO. LX OF 1942. 

Dated the 14th November^ 1942, 

AN ORDINANCE 

To remove certain difficulties caused by the destruction of documents 
and records pertaining to the collection of Income-tax and Excess 
Profits Tax. 

Whereas an emergency has arisen which makes it necessary to 
remove certain difficulties caused by the destruction of documents and 
records pertaining to the collection of Income-tax and Excess Profits 
Tax ; 

Now, therefore, in exercise of the powers conferred by Section 72 
of the Government of India Act, as set out in the Ninth Schedule to the 
Government of India Act, 1936, the Governor-General is pleased to 
make and promulgate the following Ordinance : — 

1. (i) This Ordinance may be called the Income-tax and Excess 
Short title and Profits Tax (Emergency) Ordinance, 1942. 

oommenoomont. (2) It shall come into force at once. 

2. (i) Where documents or records pertaining to the assessment, 
Power to issue collection or payment of income-tax or excess profits 

notices and to se- tax have been damaged, lost or destroyed as a result 
cure returns. Qf qj. Qjyjj commotion, the authority authorised 

under the Indian Income-tax Act, 1922, or the Excess Profits Tax Act, 
1940, as the case may be, to issue any notice for any of the purposes of 
either Act, may, notwithstanding anything contained in either of the 
said Acts, and notwithstanding that such notice has already been issued, 
or has already been issued and has been or is alleged to have been com- 
plied with, or, where such notice has already been issued, that the time 
within which the notice is to be issued has already expired, may reissue 
such notice, and any notice so reissued shall in all respects have the 
same effect as if it were the original notice, and any proceedings that 
could have been taken in pursuance of or subsequent to the original 
notice may be taken in like manner in pursuance of or subsequent to 
the notice so reissued : 



312 


(EMERGENCY) ORDINANCE OF 1942 


Provided that, in respect of assessments or reassessments made in 
the course of any proceedings taken under the powers conferred by this 
sub-section the periods of eight and four years mentioned in sub sec- 
tion (2) of Section 34 of the Indian Income-tax Act, 1922, shall be 
deemed to commence on and to run from the date on which the notice 
under sub-section (2) of Section 22 or sub-section (1) of Section 34 of 
that Act is reissued under the powers conferred by this sub-section : 

Provided further that where a person proves to the satisfaction of 
the Income-tax Officer or the Excess Profits Tax Officer, as the case 
may be, that he has already been assessed in respect of the income or 
the excess profits in respect of which notices under Section 22 or Sec- 
tion 34 of the Indian Income-tax Act, 1922, or under Section 13 or 
Section 16 of the Excess Profits Tax Act, 1940, have been reissued, and 
that he has paid the tax, he shall not be subject to fresh assessment. 

(2) Any return or information required or which could be required 
under the provisions of either of the said Acts to be furnished by any 
person shall, if the Income-tax Officer or the Excess Profits Tax Officer 
so requires at any time, be again furnished by such person notwith- 
standing that it may have been or is alleged to have been already fur- 
nished, and any failure to comply with any such requirement by an 
Income-tax Officer or Excess Profits Tax Officer shall involve the same 
consequences as if the return or information bad been altogether 
withheld. 

3. If any question arises whether a document or record has been 

Settlement of damaged, lost or destroyed as a result of riot or civil 

doubts. commotion, the matter shall be referred to the Com- 

missioner of Income-tax or to the Commissioner of Excess Profits Tax, 
as the case may be, and his decision shall be final. 

4, The Central Government may make rules providing for any 
Power to make matter necessary to carry into effect the purposes of 

rules. this Ordinance. 


EXCESS PROFITS TAX ORDINANCE, 1943. 

Ordinance No, XVI of 1943. 

An Ordinance 

to make certain provisions in connection with the tax on excess profits. 

Whereas an emergency has arisen which renders it necessary to 
make certain provisions in connection with the tax on excess profits; 

Now, therefore, in exercise of the powers conferred by Section 72 of 
the Government of India Act, as set out in the Ninth Schedule to the 
Government of India Act, 1936 (26 Geo. 6, c. 2), the Governor-General 
is pleased to make and promulgate the following Ordinance : 

1 . Short title, extent and commencement, — (J) This Ordinance may 
be called the Excess Profits Tax Ordinance, 1943. 
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(^) It extends to the whole of British India. 

(S) It shall come into force at once. 

2. Deposits in connection with payments of excess profits tax.--^(l) 
When excess profits tax charged under the provisions of the Excess 
Profits Tax Act, 1940 (XV of 1940), in respect of any chargeable ac- 
counting period ending after the Slst day of December, 1942, becomes 
payable under that Act after assessment made under Section 14 of that 
Act, the person liable to pay such excess profits tax shall deposit with 
the Central Government, before such date as may be specified in a 
notice in this behalf in such form as may be prescribed by rules made 
under sub-section (5) issued to him by the Excess Profits Tax Officer, 
a further sum equal to one-fifth of the amount of the said excess pro- 
fits tax ; and the provisions of Section 10 of the Indian Finance Act, 
1942 (XII of 1942), shall, save in so far as they are inconsistent with 
this section, apply in respect of such deposits as they apply in respect 
of the voluntary deposits for which provision is made in the said 
Section 10 : 

^[Provided that, in respect of any chargeable accounting period 
ending after the Slst day of December, 1948, the provisions of this sub- 
section shall have effect as if, in relation to any person who is a 
company, for the words ‘ one-fifth ’ the words * nineteen-sixtyfourths ’ 
were substituted and as if, in relation to any other person, for the 
words * one^fifth ' the wards ‘ seventeen-sixtyfourths ’ were substituted : 

Provided further that if, in respect of any chargeable accounting 
period ending after the Slst day of December, 1943, a person who has 
deposited a further sum equal to seventeen-sixtyfourths of the excess 
profits tax payable shows that the amount of the income-tax and super- 
tax payable in respect of the excess profits arising in such period ex- 
ceeds fifteen-sixtyfourths of the amount of the excess profits tax payable, 
so much of the deposit shall be refunded as will secure that the total of 
the deposit made and the income-tax and super-tax payable in respect 
of the excess profits arising in such period does not exceed one-half of 
the excess profits tax payable.] 

'^[(lA) In respect of any chargeable accounting period ending after 
the Sist day of December, 1948, in respect of which a provisional 
assessment of excess profits tax is made under Section 14A of the 
Excess Profits Tax Act, 1940 (XV of 1940), the person liable to pay 
such excess profits tax shall deposit in the manner laid down in sub- 
section (1) a further sum equal to nineteen-sixtyfourths of the amount 
of the said excess profits tax if such person is a company and seventeen- 
sixtylfourths of the said amount if such person is not a company ; and 
the provisions of sub-sections (6) and (7) of the said Section 14A shall 
apply to any payment made under this sub-section as they apply to a 
payment of excess profits tax.] ; 

(2) The provisions of sub-section (1) of Section 10 of the Indian 
Finance Act, 1942 (XII of 1942), in so far as they enable the making 
of voluntary deposits, shall cease to have effect except in relation to 

(1) These provisos were added by the Indian Finance Act, 1944. 

(9) This sub-seotion was inserted by HAd 
B-96 
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exoesfi profits tax charged in respect of a chargeable accounting period 
ending on the 31st day'of December, 1942, or earlier. 

(3) Any farther sum such as is referred to in sub-section (1) 
deposited in accordance with that sub-section shall be repaid by the 
Central Government within twelve months of the'date of termination 
of the present hostilities or within twenty-four months of the date on 
which the deposit was made, whichever is later. 

(4) The provisions of law applicable to the payment and recovery 
of excess profits tax contained in Sections 46 and 46 [except sub-sec- 
tions (1) and (lA) thereof] of the Indian Income-tax Act, 1922 (XI of 
1922), as applied by Section 21 of the Excess Profits Tax Act, 1940 
(XV of 1940), shall apply to the payment and recovery of the deposits 
required by ' [sub-section (1) or (la) of this section] as if the notice re- 
ferred to in sub-section (1) of this section were a notice of demand 
under Section 29 of the Indian Income-tax Act, 1922 (XI of 1922), and 
as if a default in making payment of such deposit were a default in 
making payment of excess profits tax. 

(6) The power to make rules for carrying out the purposes of 
Section 10 of the Indian Finance Act, 1942 (XII of 1942), conferred by 
sub-section (3) of that section shall include a power to make rules for 
carrying out the purposes of this section. 

3. Insertion oj new Section 14Ain Act XV of 1940. — After Section 
14 of the Excess Profits Tax Act, 1940 (XV of 1940), the following 
section shall be inserted, namely : — 

14A. Power to make provisional assessments — (I) The Excess 
Profits Tax Officer, before proceeding to make an assessment (in this 
section referred to as the regular assessment) under Section 14, may, 
at any time after the expiry of the period specified in the notice issued 
under sub section (1) of Section 13 as that within which the return 
therein referred to is to be furnished, and whether the return has or has 
not been furnished, proceed to make in summary manner a provisional 
assessment of the amount by which the profits of the chargeable 
accounting period exceed the standard profits, and the amount of excess 
profits tax payable thereon. 

(2) Before making such provisional assessmeiit the Excess Profits 
Tax Officer shall give notice in the prescribed form to the person on 
whom assessment is to be made of his intention to do so, and shall 
with the notice forward a statement of the amount of the proposed 
assessment, and the said person shall be entitled to deliver to the 
Excess Profits Tax Officer at any time within fourteen days of receipt 
of the said notice a statement of his objections, if any, to the amount of 
the proposed assessment. 

(3) bn expiry of one month from the date of service of the notice 
referred to in sub-section (2), or earlier if the assessee agrees to the pro- 
posed assessment, the Excess Profits Tax Officer may, after taking into 
account the objections, if any, made under sub-section (2), make a pro« 
visional assessment, and shall furnish a copy of the order of assessment 
to the assessee : 

(1) These words were sabstituted for the words '* sub-seotion (1) oi this seotlon by the 
Indian Flnanoe Act, 194 i. 
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Provided that assent to the amount of the assessment, or failure to 
make objection to it, shall in no way prejudice the assessee in relation 
to the regular assessment. 

(4) In making any such provisional assessment the Excess Pro- 
fits Tax Officer shall make allowances for any deficiencies of profits 
for previous chargeable accounting periods which are under the pro- 
visions of Section 7 to be set off against the excess profits of the 
chargeable accounting period in respect of which the assessment is 
being made : 

Provided that where such deficiencies of profits have not been deter- 
mined under sub-section (1) of Section 14 the Excess Profits Tax 
Officer shall estimate the amount thereof to the best of bis judgment. 

(6) There shall be no right of appeal against a provisional assess- 
ment made under this section, and it shall, until a regular assessment 
is made in due course under Section 14, determine the amount of 
excess profits tax due from the assessee. 

(6) If, when a regular assessment is made in due course under 
Section 14, the amount of excess profits tax payable thereunder is 
found to exceed thaT; determined as payable by the provisional assess- 
ment, it shall be reduced by the amount determined as payable by the 
provisional assessment. 

(7) If, when a regular assessment is made in due course under 
Section 14, the amount of excess profits tax payable thereunder if found 
to be less than that determined as payable by the provisional assessment, 
any excess of tax paid as a result of the provisional assessment shall be 
refunded to the assessee together with interest at 5 per cent, per annum 
calculated from the date of payment of such excess tax to the date of 
the order ol refund, both days inclusive.” 

4. Amendment of rule 12, Schedule I, Act XV of 1940, — In the 
First Schedule to the Excess Profits Tax Act, 1940 (XV of 1940), to rule 
12 the following sub-rule shall be added, namely; — 

“ (3) In relation to chargeable accounting periods ending after the 
Slst day of December, 1942, the Central Government may make rules 
for determining the extent to which deductions^ shall be allowed in 
respect of bonuses or commissions paid.” 

5. Amendment of rule 5, Schedule II, Act XV of 1940, — In the 
Second Schedule to the Excess Profits Tax Act, 1940 (XV of 1940), 
rule 3 shall be renumbered as sub-rule (1) of rule 3 and — 

(а) in the rule as so renumbered after the words ” any moneys” 
the words ” or as regards any chargeble accounting period ending after 
the Slst day of December, 1942, any trading stock or stock of raw 
materials ” shall be inserted ; 

(б) the following shall be added as sub-rule (2), namely : — 

” (2) The Central Government may make rules defining for the 
purposes of this rule the principles to be followed in leaving out of 
account trading stock and stocks of raw materials.” 


4 
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EXCESS PROFITS TAX (AMENDMENT) ORDINANCE, 1944. 

OEDINANCE NO. VIII OP 1944 

AN 

OEDINANCE 

further to amend the Excess Profits Tax Act, 1940. 

Whereas an emergency has arisen which makes it necessary fur- 
ther to amend the Excess Profits Tax Act, 1940 (XY of 1940), for the 
purpose hereinafter appearing ; 

Now, therefore, in exercise of the powers conferred by Section 72 
of the Government of India Act, as set out in the Ninth Schedule to the 
Government of India Act, 1935 (26 Geo. 6, c. 2), the Governor-General 
is pleased to make and promulgate the following ordinance: — 

1. Short title and commencement. — (i) This Ordinance may be 
called the Excess Profits Tax (AmendmentT Ordinance, 1944. 

(2) It shall come into force at once. 

2. Amendment of Section 4 (1) Act XV of 1940 . — In sub-section (1) 
of Section 4 of the Excess Profits Tax Act, 19401 (XV of 1940), after 
the proviso, the following proviso shall be added, namely: — 

“ Provided further that, in the case of any business which in- 
cludes the mining of any mineral, any bonus paid by or through the 
Central Government in respect of increased output of the mineral shall 
be totally exempt from excess profits tax under this Act 


ADDENDA 

EXCESS PROFITS TAX RULES, 1940 

SCHEDULE 
^PoRM E. P. 4-7A 
Excess Profits Tax. 

Assessment Order and Notice of Demand in respect of Provisional 
Assessments made under sub-section (8) of Section 14 A of the. Excess. 
Profits Tax Act, 1940 (XV of 1940), and sub-section (lA) of Section 2 
of the Excess Profits Tax Ordinance, 1943 (No. XVI of 1943) read with 
Section 10 of the Indian Finance Act, 1942 (XII of 1942). 

To 


1. Take Notice that, following the issue on 194 , 

of notice under sub’Section (2) of Section 14A of the Excess Profits Tax 
Act, 1940 (XV of 1940) of my intention to make a provisional 

1 , This form was ioBected in the Bohedule annexed to the Excess Profits Tax Rules, 
1940 by Notifloatlou No. 3 dated the 8rd Jtfue 1044, 



EXCESS PROFITS TAX RULES, 1940 SI*/ 

aBsessment in respect of your liability to excess profits tax for the 
chargeable accounting period commencing..'. 194 , 


and ending 194 , which would carry the liability also 

to deposit a further sum under sub-section (lA) of Section 2 of the 
Excess Profits Tax Ordinance, 1943 (XVI of 1943), read with Section 10 
of the Indian Finance Act, 1942 (XII of 1942), I, having taken into 

account your statement of objections thereto dated 194 , 

have determined provisionally the excess profits of such period to be 
the sum of Rs. and that the excess profits tax payable in respect 

thereof and the further sum to be deposited in relation thereto are : — 

Excess Profits Tax Rs. @66S% = Rs. 

Further sum to be deposited */64 of = 


Total 


2. You are required to pay the amount on or before 

t Treasury Officer 

Sub-Treasury Officer 

..194 , to Agent, imperial Bank of India 

Governor, Reserve Bank of India. 

at when you will be granted a receipt. 

3. If you do not pay the amount on or before 194 , 

you will be liable to a penalty under Section 46 (1) of the Indian 
Income-tax Act, 1922 (XI of 1922) as applied to Excess Profits Tax 
Act, 1940, and as applied to the further sum required to be deposited by 
sub-section (4) of Section 2 of the Excess Profits Tax Ordinance, 1943, 
which may be as great as the amount of the Excess Profits Tax hereby 
assessed and the further sum required hereby to be deposited. 


Excess Profits Tax Officer. 


} 


Address 


Dated 


194 . 


^Insert ' 19 ’ or ‘ 17 ’ as the oapo requires, 
f Delete Inappropriate wordd. 
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EXCESS PROFITS TAX (COMPUTATION OF PROFITS AND CAPITAL) 

RULES, 1943 (DRAFT). 

Notification No. 10 dated the 27th November 1943. 

The following draft of certain rules which the Central Govern- 
ment proposes to make in exercise of the powers conferred by sub- 
rule (3) of Rule 12 of Schedule I and sub-rule (2) of Rule 3 of Sche- 
dule II of the Excess Profits Tax Act, 1940 (XV of 1940) is published 
for the information of persons likely to be affected thereby and notice 
is hereby given that the draft will be taken into consideration on or 
after the lOth January 1944. 

Any objection or suggestion v, bich may bo received from any 
person in respect of the said draft before the date specified will be 
considered by the Central Government. 

Draft Rules. 

1. (1) These Rules may be cited as the Exct-ss Profits Tax 
(computation of profits and capital) Rules, 1943. 

(2) They apply to the whole of British India and to tho Excluded 
and Partially Excluded Areas to which the Excess Profits Tax Act, 
1940 (XV of 1940) has been or may hereafter be applied, 

2. In these Rules — 

(i) “the Act*' means the Excess Profits Tax Act, 1940 
(XV of 1940); 

(ii) “ bonus ’* means any remuneration payable to any employee 
other than wages, salary or commission ; 

(iii) “dearness allowance’* means any bonus payable to any 
employee to compensate for the increased cost of living ; 

(iv) “ manual wage earner ** means any wage-earner employed by 
way of manual labour and does not apply to any persons employed as 
clerks, typists, draftsmen or in any similar capacity ; 

(v) “ wages *’ means any remuneration payable to a manual wage- 
earner except by way of dearness allowance or bonus ; 

(vi) “ cost of living ” means, in relation to any period, the pro- 
portionate cost, in relation to a common base as shown for that period 
by the Cost of living Index published by the Provincial Government 
and appropriate to the area in which the manual wage-earner resides. 

3. In applying the provisions^of Rule 12 of Schedule I of the Act 
to the computation of the profits of any chargeable accounting period — 
the sum to be allowed in respect of any bonus paid after the 30th 
November 1943 to any manual wage-earner, other than a dearness 
allowance, shall not exceed the sum of one quarter of the wages for the 
period in respect of which the bonus is paid. 

' ^ 4. In applying the provisions of Rule 12 of Schedule I of the Act 

to the computation bf the profits of any chargeable accounting period — 
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the sam to be allowed in respect of any*dearness allowance paid to 
any employee after the 30th November 1943 shall not exceed — 

(i) in the case where the salary or wages, in respect of which the 
dearness allowance is paid, are paid at the rate of Rupees 25 per month 
such a sum as, added to the amount of the salary or wages, bears to the 
amount of the salary or wages the same proportion as the cost of living 
for the period in respect of wh)ch such salary or wages are paid bears 
to the cost of living for the year ended Blst December 1939 ; 

(ii) in the case where the salary or wages, in respect of which the 
dearness allowance is paid, are paid at the rate of less than Rupees 26 
per month the sum that would be allowable if such salary or wages 
were paid at the rate of Rupees 26 per month ; 

(iii) in the case where the salary or wages, in respect of which the 
dearness allowance is paid, are paid at a rate exceeding Rupees 26 but 

•not exceeding Rupees 60 per month 

(a) the sum that would have been appropriate if the salary or wages 
had been paid at the rate of Rupees 25 per month only, plus 

(b) in respect of such part of the salary or wages as represents 
payment at the rate of more than Rupees 25 per mouth three-quarters 
of the sum that would be allowed if such part had represented salary or 
wages paid at the rate of Rupees 25 per month; 

(iv) in the case where the salary or wages, in respect of which the 
dearness allowance is paid, are paid at a rate exceeding Rupees 60 per 
month — 

such part of the dearness allowance that would be allowed in the 
case of salary or wages paid at the rate of Rupees 60 per month as, 
added to the amount of the salary or wages, will not give a total which 
exceeds the rate of Rupees 300 per month : 

Provided that where the employer provides food or other essential 
articles of consumption for an employee at rates less than the retail 
rates current in the locality in which the employee resides the cash 
value of such provisipn as estimated by the Excess Profits Tax Officer 
shall be treated as a dearness allowance. 

6. In relation to chargeable accounting periods commencing 
after the 81st December 1942, payments in respect of bonuses and 
commission, exclusive of dearness allowances, payable to persons other 
than manual wage-earners and persons carrying on business within 
the definition of sub-section (6) of Section 2 of the Act, shall be deemed 
to be unreasonable and unnecessary if and to the extent to which they 
exceed — 

(i) in the case of a business the standard profits of which are 
computed by reference to the profits of a standard period, 

(a) twice tUe sum that bears to the amount of such payments in 
the standard period the same proportion that the length of the charge- 
able accounting period bears to the length of the standard period, or 
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(b) one per cent of the amount of the profits of the chargeable 
accounting period as computed for the purpose of assessment to excess 
profits tax, whichever is the greater ; 

(ti) in the case of any other business, one per cent of the amount 
of the profits of the chargeable accounting period as computed for the 
purposes of assessment to excess profits tax. 

6. In applying the provisions of Rule 3 of Schedule II of the Act, 
in respect of trading stocks or stocks of raw materials, as the case may 
be, to the computation of che average capital during any chargeable 
accounting period commencing after the Slst December 1942 — 

there shall be ascertained by the Excess Profits Tax Officer the 
sum that bears to the sales of the business during such period the same 
proportion as the average amount of capital represented by such stocks 
during the standard period, if any, bears to the sales of the business 
during the standard period, and the excess, if any, of the average capital ' 
so represented during the chargeable accounting period over that sum 
shall be left out of account. 

Provided that in the case of a business in which there is no 
standard period the sum to bo left out of account shall be computed by 
reference to the proportion borne by such stocks to total sales in the 
case of similar businesses during their standard periods. 

Provided further that no sum shall be left out of account under 
this Rule without the previous approval of the Inspecting Assistant 
Commissioner. 

Provided further that where the Inspecting Assistant Commis- 
sioner is satisfied that the whole or any part of the excess was, owing 
to special circumstances, necessarily held for the requirements of the 
business the sum to be left out of account shall be correspondingly 
reduced. 



RELIEF FROM DOUBLE EXCESS PROFITS TAX (BRITISH INDIA) 
DECLARATION, 1941 

Whereas it is provided by sab-section (1) of section thirty of the 
Finance Act, 1940, that His Majesty may by Order in Council declare 
that — 

(a) under the law in force in any part of His Majesty’s dominions 
outside the United Kingdom excess profits tax is payable in respect of 
any profits in respect of which excess profits tax is, or, if there were no 
national defence contribution, would be, payable also under the law in 
force in the United Kingdom; and 

(b) arrangements have been made with the Government of that 
part of His Majesty’s dominions providing for the giving of relief from 
double taxation in respect of such profits in accordance with the princi- 
ples in the said sub-section set out : 

And whereas it is provided by section four of the Act of the Indian 
Legislature known as the Excess Profits Tax Act, 1940, that there shall, 
in respect of any business therein mentioned, be charged, levied and 
paid on the amount by which the profits during any chargeable 
accounting period exceed the standard profits a tax (therein referred to 
as excess profits tax) which shall in respect of any chargeable account- 
period ending on or before the 31st day of March, 1941, be equal to 
fifty per cent, of that excess and shall, in respect of any chargeable 
accounting period beginning after that date, be equal to such percentage 
of that excess as may be fixed by the annual Finance Act: 

And whereas it is provided by sub-section (2) of section eight of 
an Act of the Indian Leginlsture known as the Indian Finance Act, 
1941, that the excess profits tax imposed by section four of the said 
Excess Profits Tax Act, 1940, shall in respect of any chargeable 
accounting period beginning after the 31st day of March, 1941, be an 
amount equal to sixty six and two-thirds per cent, of the amount by 
which the profits of the business during that chargeable accounting 
period exceed the standard profits : 

And whereas such arrangements as are hereinafter mentioned 
have been made between His Majesty’s Government in the United 
Kingdom of Great Britain and Northern Ireland and the Government 
of India: 

Now, therefore, His Majesty is pleased, by and with the advice of 
His Privy Council, to declare, and it is hereby declared, that — 

{a) under the law in force in British India excess profits tax is 
payable in respect of certain profits in respect of which excess profits 
tax is, or, if there were no national defence contribution, would be, 
payable also under the law in force in the United Kingdom; and 

(6) arrangements have been made with the Government of India 
providing for the giving of relief from double taxation in respect of such 
profits in accordance with the following principles : — 
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(i) that there shall be computed the amount of excess profits 
tax which would be payable- in the territory of the United Kingdom 
and in the territory of British India if excess profits tax in the other 
territory, and national defence contribution in the United Kingdom, 
were disregarded except in computing capital ; 

(ii) that such amount of relief from tax shall be given in each 
territory as bears to the lower of the two amounts so computed the 
same proportion as the amount so computed for that territory bears to 
the sum of the two amounts so computed ; and 

(iii) that where the amount so computed for either territory 
is found to have been incorrect (whether by reason of a subsequent 
deficiency of profits or for any other reason) the amount so computed 
shall be recalculated and the relief in both territories varied 
accordingly. 

And His Majesty is farther pleased to order, and it is hereby 
ordered, that this Declaration may be cued as “The Relief from Double 
Excess Profits Tax (British India) Declaration, 1941 
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borrowed money and debts, 169, 170, 171 
meaning of debt and borrowed money. 
169, 170. 

income-tax, super-tax and E.P.T, debts 
169, 170. 

allowances on accruing liabilities, 171. 
relief for deficiencies, 171. 
investments to be exoluded, 172. 
law relating to investments, 172 — 181. 
E.P.T. (Computation of Capital and Pro- 
fits) Rules, 317. 

COMPUTATION OF PROFITS. 

profits to be computed as laid down in 
Boh. 1, seo. 2 (19), 31. 
history and soope of Soh. 1, 147. 
of stand, period and oh. aoo. period to be 
separately computed. 148. 
to be computed as under seo. 10, I. T. 
Act, 148. 

inoome-tax assessment for stand, periods 
may be adopted, 148. 
apportionment aooording to periods, 218.* 
interest eto., paid outside British India 
to be deduucod, 148. 
interest paid to partners, 148. 
provisions of I.T. (Amendment) Act, 1939, 
must be applied even to st profits, 151. 
interest on borrowed money, new provi- 
sions as to Boh. I, R. 6A, 157. 

E.P.T. (Computation of Capital and Pro- 
fits) Rules, S17. 

CONSUMABLE STORES. 

profits from sale of, 61. 

CONTRACTS. 

oontinuing oontraots, apportionment of 
profits or loss, 168. 
final adjustment, 163. 
making of, is ' business seo. 2 (6), 8. 

CONTROLLING TNTBRBOT. 
meaning of, 33. 
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CONTROL OP BUSINESS, 
meaning of, 81-85. 

DEBENTURES. 

interest on, 156. 

DEDUCTIONS. 

depreoiation — See Dapraoiatioii. 
losses— Losses, 
loans from banks, 156. 
income-tax, super-tax and E, P. T., 170, 
171. 

direotors’ remuneration, 160-162. 
managing agents’ remuneration, 162-63, 
continuing oontraots, profits or losses, 
163. 

buildings erected during war, loss in, 164. 
apportionment of deduotions, 165. 

nBPIGIENOy OP PROPITS, 
defined, seo. 2 (9), 21, 98. 
principles underlying, seo. 7, 98, 99. 
history of, 100. 
relief relating to, seo. 7, 98. 
loss, meaning of, 100. 
grant of relief, seo. 7, 98, 102. 
suooesBor’a right to, 103, 104. 
set off of loss of one business, 10<i. 
right to carry forward defioienoy, seo. 8 
17), 113. 

new provision introduced by (Amend- 
ment) Act, 1941, sec. 7, 102. 
DBPREOIATION. 

carry forward of, not allowable, 138. 
to be allowed in valuing assets for com- 
puting capital, 167, 166. 
rule relating to, 281. 

DIRECTOR. 

defined, seo. 2 (10), 24. 
source of the definition, 25. 
person oonoernod in the management, 
26-27. 

DIRECTOR’S REMUNERATION, 
when allowed, Soh. 1, R. 7, 159. 
history of the law, 160. 
controlling interest defined, 82, 160. 
of whole time service direotors, 159, 161. 
meaning of, 159. 

C.B.R.’s powers, 169. 
DISCONTINUANCE OP BUSINESS. 

effect, 86. 

DIVIDEND. 

defined, seo. 2 (11), 27. 
dividends onoa taxed, 155. 

DOUBLE EXCESS PROFITS TAX RE- 
LIEF. 

relief against, seo. 11 (1), 121. 
national defence contribution, seo. 11 
a), 191. 

where one country has no oorresponding 
relief provisions, seo. 11 (2), 121. 
in respect of Indian States tax, 191. 
India and U.K. Rules, 246-47, 

India and Ceylon Rules, 247-49. . 

India and Aden Rules, 249-50. 


DOUBLE EXCESS PROFITS TAX 
RELIEF— (con^J 
India and Cochin Rules, 361-62. 
application for relief, R. 15,906, E.P. 13 
j 229. 

I DURATION OF ACT. 
j period of duration. 77. 

1 EMPLOYMENT AND OFFICES, 
whether business, 90. 

ESCAPEMENT OP ASSESSMENT. 

seo Re-assessment. 

EXCESS PROFITS TAX. 

essential oharacteristios, 1, 88. 
nature of the charge, inoome-tax com- 
pared, 1-2, 38-40. 
how levied, seo. 4, 86. 
measure of, seo. 4, 31. 
rate 60% up to 1st Maroh 1941, seo. 4, 81 , 
66i% up to Ist Maroh. 1944, 193, 195, 199 
not leviable on exempted income, see. 4. 
81. 

allowance in computing inoome for 
income-tax, seo. 12, 123. 

EXCESS PROFITS TAX OFFICER, 
defined, seo. 2 (12), 27. 
notifications. 259. 

EXCESS PROFITS TAX ORDINANCE. 1943 
oompulsory deposits, 812. 
provisional assessments, 814. 
bonuses and commissions, 815. 
trading stock and raw materials, 316. 
E.P.T. (AMENDMENT) ORDINANCE, 

1944; 317. 

EXCHANGE. 

difficulties and loss in, as ground for 
relief, seo. 26(3) (o), 143. 
EXECUTORS. ^ 

business of. 60, 128. 

EXEMPTIONS. 

income exempt from inoome-tax exempt- 
ed. see, 4, 87. 77. 

FINANCE ACT. (INDIAN). 

of 1940, 189. 

No. (2) of 1940, 190. 
of 1941, 191. 
of 1942, 193. 
of 1C43, 197, 
of 1944, 20L 

notifications relating to application of 
to Br. Baluchistan, 262-63. 

FIRMS. 

mode of assessment, peo. 14 (8), 127. 
FIXED RATE. 

defined, seo. 9 (14), 38. 
includes rate fluctuating with rate of 
income-tax, aeo. 9 (14), 28. 

FOREIGN ASSOCIATIONS. 

declared oompanies for l.T. Ac'; are 
companies for E.P.T. Act 24, xo». 
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HINDU UNDIVIDED FAMILY, 
person inoludes. seo. 2 (17), 29. 
sole surviving male member and widow, 
30. 

efieot of Hindu Women's Rights to Pro- 
perty Aot, 30. 

INCOME. 

definition as in I,T, Aot, sec. 2 (12), 27. 
INCOME-TAX. 

allowance of E.P.T. in oomputing in- 
come, seo. 12, 123-124. 
in the case of subsy. oo's. 126. 
repayments for deficiency or loss to be 
added to income, sec. 12 (2). 123, 125. 
changes made by Amendment Act, 1940, 
124, 

English law, 123. 

not to be deducted in computing profits, 
168. 

debt for, to be deducted from capital, 
170. 

INCOME-TAX ACT. 

application of provisions of, sec. 21, 137, 
R. 3, 206f. 

powers of officers under, seo, 21, 137. 
as applied, 264. 

INCOME-TAX PAPERS. 

available for E.P.T. assessment and vice 
versa, seo. 22 (1), 139-140. 
INCOME-TAX PRACTITIONER. 

appearance by, 139. 

INCOME-TAX RULES. 

adaptation of provisions, R. 4, 206i. 
as applied, 281-291. 

INBP. ASSISTANT COMMISSIONER, 
defined, seo. 2 (15), 28. 
power to initiate prosecution, seo. 26 (1), 

140. 

power to compound offences, sec. 26 (3), 

141. 

notification, 267. 

INSURANCE COMPANIES. 

income from investments 164. 
oomputation of profits of, 138. 
life insurance business, exemption of, 
sec. 14 (1), 36, 
inveaiment of, 181. 

INTER-CONNECTED COMPANIES, 
principles of taxation of, 1 16. 

English law, 116. 

provisioDfi relating to, sec. 9, 114-118, 
interest paid etc., 114, 117. 
subsidiary oo., definition of, seo. 9 (6), 
116, 117. 

ordinary share capital of sub. oo., seo. 9 
(7). 116. 

Bob. Ill, 186-188. 

‘ownership’ meaning of, 8eo.9(8j, 116, 
allocation of tax among sub. cos., seo, 9. 

(9) . 116. 118. 

tax deemed to be paid by sub. cos. sec. 9, 

(10) , 116, 118. 

foreign sub. oo. exclusion of profits. 118 
law relating to, 118. 

gubs. of non-resident principal 
00., 117. 


INTSR|)ST ON BORROWED MONEY, 
new provisions as to. Boh. 1, R. 5 A. 157. 

INTEREST PAID TO PARTNER. 

not deductible for purposes of E.P.T., 
Soh. I, R. 1, 148, 160. 

INVESTMENT OOMPANIEB. 

carry on ' business seo. 2 (6), 8, 16. 

‘ wholly or mainly 16, 17, 165. 
test of liability, 16. 

power to make rules for granting exemp- 
tion or relief to, seo. 27 (2) (o), 146. 
mode of assessment, r. 20, 208. 
exemption from r, 20, 208. 

INVESTMENTS. 

income from investments 164, 155. 
meaning of. 176, 176. 
effect on borrowed capital, 164, 173. 
dividends once taxed, 164, 
of shipping cos., 182. 
war loans. 180, 181. 
leading oases, 178-180. 
question of fact or law, 177. 
motive of investor. 176. 
investment and capital distinguished 
174. 

law relating to, 175. 

LEGAL REPRESENTATIVES, 
liability of, seo. 14 (4), 128, 60. 

LETTING OUT PROPERTY, 
iuoome from, 96. 156. 

LIFE INSURANCE BUSINESS, 
exempted, seo. 14 (1), 36. 

LOANS. 

from banks, interest on, 164. 

LOCAL AUTHORITIES. 

liability of. 29—30. 

LOBS. 

definition, sec. 2 (16), 28. 
even accrual of, 182. 
must be computed as profits are, seo. 2 
(16), 28. 

relief in respect of, sec. 7, 98, 99. 
carry forward not allowed, 102, 162. 
must be one arising out of business, 101. 
must be of the chargeable aoo. period, 
101, 162. 

capital loss and trading loss distinguish- 
ed, 100, 101. 

when loss ooours, oases, 63 — 76. 
MANAGING AGENTS. 

remuneration of, 162. 

MINING. 

bonus paid by Government exempt, 37. 
MONEY LENDING BUSINESS. 

capitjil of, 163. 

NON-RESIDENTS. 

liability of defined, seo. 6, 77, 80. 
part of business liable, capital of, 188. 

! NOTICE OF DEMAND. 

' form of under applied seo. 29, R. 6, 2061, 
E.P. 4, 916. 

notice in default of payment, R. 6, 206i, 
B.P. 6, 218. 
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NOTIFICATIONS. 

relfttinK to KP.T. efltdblishtnents, 267 — 
260. 

,, ooramenooment of E.P.T. Acfc» 
261. 

„ applioatioa of E. P. T. Aota to 
British Balanhietan, 261. 

,, ftppliofttion of E. P. T. Rules to 
District of Abu, 261. 

,, E. P. T. authorities in District 
of Abu. 262, 

I, foreign associations, 262, 

M application of Finance Acts to 
British Baluohiatan, 262. 

OPFENGl'8. 

failure to deliver return or statement, 
see. 23, 140. 

false at'itemeiit, sec. 24, 140, 
institution of proceedings, sec. 2'> (1) 

140. 

penalty bars prosecution, sec. 26 (2), 140. 
compounding of offences, sec. 26 (3). 
140 141. 

OFFICES AND EMPLOYMENTS, 
whether business, 20. 
decisions, 20-23. 

ordinary share CAPITAL, 
defined, sec. 2 (l 0i 73. 
of sub-cos., see. 9 (7), 1)7. 

OVERDRAFTS. 

•aud investments. 154. 

PENALTIES. 

imposition of, bars prosecution, 13 

141. 

when penalty can be levied, 130, 131, 
214. 

for failure to furnish return, to produce 
aoots.. concealments etc., sec. 16 
180-131. 

for fictitious transactions, sec. 10,119. 
procedure for imposing, 131. 
quantum of penalty, sec, 16, 130, 131. 
appeal from orders, 131. 
l.A.C.'s approval, necessity of 130. 

PERSON. 

defined, sec. 2 (17). 

includes Secretary of State, 30. 

whether includes firm, 80, 

PIONEER BUSINESS. 

power to give relief as to profits, sec, 25 
(2) (o). 142, 145. 

post war refunds rules, 1942, 262-257. 
PROFESSION. 

when business, sec. 2 (6), 8. 
scheme of the Act, 9. 
history of the law, 10. 
what is profession, lO". 
question of fact or law, 11. 
exempted professions, 13. 
special professions, 14. 
accountants,' 14. 
artists, 14, 


PROFES'-^TON {contd^ 
auctioneerM. 14. 
boarding school, 14, 
forwarding agent, 15. 
income- tar adviser, 16. 
insurance brokers, 15 
journalist and author,,16. 
naval architect, 15. 
stock broker, 15, 

PROFITS. 

defined, sec. 2 (19), 31, 44 fi. 
meaning of, 44-48. 

depreciation of iixed capital assets, 48. 
reserve's, 4F, 
fall in value of stock, 49 
trading receipts .and capital receipts, 49, 
compensation for compulsory hiring, 50. 
for permanent stoppage of business, 50. 
for compulsory acquisition of assets, 60. 
of stock in trade, 52, 
for detention of ship, 63. 
for oancellation of contract, 64. 
for broach of contr.act, 66. 
remui.eration paid to owners of con- 
trolled trades, 56. 
profits of wiudmg up sales, 57. 
sale of trading stock, 61. 
sale of consumable stores, 61. 
wh‘^D included in capital, 182, 

Rule for computing profits. Sch. 1. 
147 fl. 

when profits accrue, 62-76. 

I RATE OP TAX. 

! 60% up to Ist March 1941, 37. 

' 66i% from lat April 19U to 3l9t March 

i 1946. 37, 196, 199. 

RE-ASSESSMENT. 

of escapee' income, sec, 15, 128-129. 
limitation, 129. 

REOTlFiOATlONOF MISTAKES. 

oomraissionot’d powers, soo. 20, 135. 
general powe*- to rectify, 136, 
time limit 4 yc'irs, sec. 20, 136. 
auty tc give notice, sec, 20, 136. 

REFUNDS. 

income-tax provisions apply, 137. 
application for refund of E.t'.T. under 
sec. 7, R. 14, 206, B.P. 17, 2^9. 
(Post-War Refunds) Rules, 252-257. 

RELIEF. 

C.B.R.'s powers to grant relief in sp. 
cases in respect of standard profit-^, 
sec. 26, 141. 

limitation on auch powers, sec. 26, 142. 
in respect of profits of business, sec. 2* 
(3). 142. 

no appeal from order, sec. 17. 

(see also Double Excess Profits Tax 
Relief). 

RE-OPSNING OF ASSESSMENT. s 
legality, 130, 
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REPAIRS. 

postponement of duo to war, power to 
give relief, seo. 26 (3) (a), 148. 

RETURNS. 

duty to give, sec. 13 (U, 125, 

form R. 7, E.P. I, 126, 209. 

period for making, 125. 

failure to make is offenoe, sec. 23, 140. 

REVISION. 

commissioner’s powers, seo. 19 (1), 135. 
duty to give notices, sec. 19 (1), 135. 
when App. Trib. is formed, see. 19 (2), 
136. 

RULES. 

O.B.R'g. power to makes rules, sec. 27 (1), 

146. 

matters on which rules may be made 
sec. 27 (2f, 146. 

prooed^jSe in making rules, sec. 27, 146. 
ExoeBS'.’l^ofits Tax Rules, 1940, 206b *244 
, iBoards of Referees) Rules 

1940, 245. 

Double Taxation (India & U.K3 Rules 

246- 247. 

„ ,, (India & Ceylon) Rules, 

247- 249. 

„ „ (India and Aden) Rules 

249-260. 

„ (India and Goohin) Rules, 

251-262. 

E.P.T. (Post-War Refunds) Rules, 1942. 
252-257. 

SCHEDULES 

must be strictly construed, 147. 
SEPARATE BUSINESSES. 

carried on by * same person’, expl iined, 
17. 18. 

are treated as one for the Act, see. 2 (5), 
8, 17, 18. 

SHIPPING BUSINESS. 

sPooial rules as to, 181-182. 

STANDARD PERIOD. 

standard profits based on, sec. 6 (1). 85, 
90. 

4 options for asses^ee, sec. 6 (2), 85, 90. 
shall not be less than 9 months, see. 6 
( 2 ). 86 . 

STANDARD PROFITS. 

definition, sec. 2 (20), 81. 
principle of, 07. 

must be computed under sec, 6, sec. 2 
(20). 31. 

history of sec. 6, 88. 
scheme of taxation summarised. 82. 
methods of computation, see. 6 (1), 86, 
89. 

on the basis of standard period, sec. 6 
.(1), 85, 90. 

of' ♦Jia* ba.gia of statutory percentage, 

MO. 6 (1^ 86, 90. 


STANDAflD profits fcontd.) 

where capital is increased or decreased, 
sec. 6 (1), 66. 

Board of Referees power to fix, seo. 6 (3) 
86, 91. 

application to Board, R. 8, 205j E, P. 14, 

223. 

' speoifio cauge ', meaning of, 93-96. 
finality of determination, seo. 6 (3), 86< 
93. 

minimum of Rs. 36.000, see. 6 (4), 87, 93 
Burma iuoome, seo. 6 (5), 87, 9-^. 

, G.B.R.'s power to grant relief in special 
cases, SCO. 26, 141, 

application to C.B.R, R. l,205j, E.P. 15 

224. 

STATUTORY PERCENTAGE, 
definition, sec, 2 121), 31. 
as to companies generally 8%, seo. 2, 
(2t). 31. 

whore such companies are partners, 
seo. 2 (21), 3J. 

as to companies controlled by directors 
10%. seo. 2 (21), 31. 
as to other business, boo. 2 (21), 31. 
new companies 2% extra, seo. 2 (21), 32 
decrease of capital 6%, 32. 
meaning of * controlling interest', see. 2 
(21), 81. 

STOCK. 

fall in value of, 49. 
power to frame rule'll 315. 

SUBSIDIARY COMPANIES, 
meaning of, see. 9 (6). 116. 
payment of interest etc., by, see. 9 (1), 
114. 

ordinary share capital of, seo. 9 (7) & (8), 
116. 

special provisions relating to see. 9, 
116-lT. 

allocation of tax between gub. cos., seo. 9 
(9), 116, 118. 

effect of payment by pr. oo. seo 9 (10 
116, 118. 
dividends of, 165. 

rules for computation of capital held 
through other companies, Soh. Ill, 
186-188. 

SUCCESSION. 

English law, 109. 
general rule. 109. 

provisions relating to, see. 8, 106-109,231. 
new business deemed to be commenced. 
860.8 (1). 106. 

when ownership changes, 110. 
power to eleot in case of death or retire- 
ment of partner or new partner before 
let September 39, see. 8 (2), 106, 111, 
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SUCOESBtON ieontd). i, 

ohanges after 1st September 39 ignored* 
seo. 8 (3), 106. 111. 

amalgamation after 1 st September. 111. 
tranefer of partot business as going oon- 
oern. aeo. 8 (6), 107. 112. 
business narried on before Ist April 1936 
transferred before let September 1039. 
seo. 8 (6), 108. 112. 

death of partner after Ist September 
1939 right to oarcy forward loss seo. 8 
(7). 108,113. 

appeals from orders, seo. 17. 132 £f.. 
seo. 8 (@). 108. 114. 

buper-tax. 

ezoesB profits tax to be deducted in com- 
puting income for. seo. 12 (1), 123. 


SUPER-TAX <contd). 

not to be deduoted in computing profits 
168. 

UNPRODUCTIVE ASSETS. 

aliowanpe for, 184. 

WINDING UP SALES. 

whether business, 67. 
trading receipts, 57-61. 

WRITTEN DOWN VALUE. 

meaning same as in LT, Act. seo. 2 (22), 
34. 

effect of change made by Select Com 
mittee. seo. 2 (22), 34. 
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